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Auditing Procedure Becomes News 


The repercussions of the McKeeson and Robbins Case in 
U.S.A. have been tremendous. In a recent address,* Mr. Adrian 
F. Sanderbeck, chairman of the Pennsylvania State Board for the 
Examination of Public Accountants said: 

“For the first time accounting and auditing is news. For more 
than a month there has not been a day in which newspapers and 
financial and business magazines have not devoted attention to 
some aspect of accounting.” 

Full details of the case are not yet available, and in view of 
the fact that a public inquiry is being held and that civil suits 
are pending it will probably be some time before they are, but 
the American Institute of Accountants plans to issue, as soon as 
it can properly be done, a brief summary of the essential facts. 

Meanwhile, the Securities and Exchange Commission is holding 
hearings in New York to discover whether or not the audit of 
the company in question was carried out in accordance with 
accepted accounting procedure, an announcement has been issued 
by the executive committee of the Institute on the question of 
the responsibility which is accepted by the profession for the 
maintenance of standards of procedure, and a meeting called 
by the Attorney-General of the State of New York has discussed 
accounting practice and procedure generally. 

Arising out of the proceedings at the meeting summoned by 
the Attorney-General, Messrs. A. V. McCall and M. Furman, 
Assistant Attorney-Generals, have submitted a report and obser- 
vations and recommendations regarding accounting practice and 
the organisation of the accounting profession. The report, a 
most interesting and challenging document, is given in full in 
The Certified Public Accountant for February, 1939. It directs 
attention to the fact that the scope of balance-sheet examinations 
as approved by the American Institute of Accountants is not 
designed to uncover collusive manipulation of accounts by 
employees or managements, and expresses the belief that this 
limitation is not fully understood by the investing public. 

“It is our opinion,” the report says, “that no amount of 
publicity of this type will reach or penetrate the mind of the 
investing public. That group will always believe that, if a 


* Reported in The Certified Public Accountant, February, 1939. 
A 
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certified public accountant’s name appears on the face of a 
balance-sheet, such accountant has made sufficient examination 
to assure himself that the statement truly reflects the financial 
condition of the company as of the date mentioned. It is also 
our opinion that nothing short of clear unequivocal language on 
the face of the balance-sheet showing what the accountant has 
not done will relieve the accountant of his moral, if not legal, 
responsibility in this regard.” 

The report goes on to discuss the question of the desirability 
of an auditor’s responsibility being extended to cover the veri- 
fication of inventories, the verification of accounts receivable by 
direct communication, and various suggestions designed to lessen 
the risk of failure of the human element in the conduct of 
auditing work. Interesting comments are made also on the 
possibilities of strengthening the position of public accountants 
as independent professional men. In forthright terms, the belief 
is expressed that if the profession permits limitation of scope of 
audits by clients, “it is definitely relinquishing the very reason 
for its existence.” 

In spite of the critical nature of many of the comments in the 
report, the authors show a real appreciation of the importance 
of accountancy and the desirability of improving the status of 
accountants. 

“There is no intent in this report by us to lessen the importance 
of accountancy. On the contrary, we realize its need by business 
men more clearly than do most others. We know that it can 
serve a function to our economic life such as no other profession 
can or does. It has the power to lift the commercial enterprises 
of the nation to a high ethical level. In that respect, while 
criticising its conduct in the past, we offer our praise for what 
the accounting profession has already accomplished, and we 
look forward to the improvements that it should and no doubt 
will make in its procedure and conduct.” 

The executive committee of the American Institute of 
Accountants has issued a short reply to the report in which it 
is pointed out that numerous special committees have been 
appointed and are studying many of the questions dealt with in 
the report and that a questionnaire has been sent by the Institute 
to more than five thousand members to elicit their views for 
the assistance of the committees. The tone of the report 1s 
regarded as generally constructive, though there are several 
passages in it with which the executive committee does not concur. 
Further comment is withheld until the reports of the special 
committees are available, but the Institute has expressed its 
willingness to assist the Attorney-General in his inquiries in any 
way possible. 

The discussions arising out of the case include also an 
interesting and valuable comment by the secretary of the National 
Association of Cost Accountants in the N.A.C.A. Bulletin for 
February 15, 1939, in which he examines the important question 
of the relationship between external auditors and internal audit 
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departments. His conclusion is notable for its appreciation of 
the possibility that the unusual degree of attention which the 
case has received and the intense interest in accounting and 
auditing which it has aroused may be used as a means of further 
improving standards of accounting practice generally. He says: 

“Let us not indulge in impulsive criticism but rather endeavour 
through calm and sane study to use this case as an instrument 
in the development of measures which may prevent similar 
situations in the future. I hope that the ultimate result may 
be a substantial improvement in our methods of internal audit 
and control and a better and more equitable co-operation between 
well-organised and capably managed accounting departments 
within industry and their public auditors.” 





Accounting Terminology and Accounting Principles 


Committees have been appointed by the Commonwealth 
Institute of Accountants to study, with a view to publication in 
due course of the results of their investigations, the subjects of 
the clarification of accounting terminology and the enunciation 
of accounting principles. 

The two committees have had preliminary discussions and 
have tentatively settled upon modes of procedure. 

The Committee on Accounting Terminology has reached the 
conclusion that it is not desirable to attempt to formulate standard 
definitions of a great number of terms, and that the best hope 
of progress lies in the selection of a few terms at a time for 
consideration. All the definitions of the selected terms which 
are in general use are to be collated, one definition is to be 
selected as that recommended by the Committee, but the other 
definitions, including legal definitions, are also to be listed, with 
the authorities therefor. From time to time the definitions which 
have thus been considered by the Committee are to be published 
in The Australian Accountant and the comment and criticism 
of readers is to be invited. It is hoped that it may be possible 
to hold consultations also with representatives of other profes- 
sional and commercial associations, and finally, after considera- 
tion of the criticisms of readers and of the views expressed 
on behalf of other bodies, the results of the Committee’s work 
are to be published in book form. 

It is not expected that it will be possible to make very rapid 
progress in this work. Indeed, from its very nature, it is 
undesirable that any publication should appear before the most 
thorough consideration has been given to the terms selected for 
treatment. 

The Committee will be glad to receive from readers of this 
journal suggestions as to the terms which should be first 
considered. 

Readers are therefore invited to submit to the Committee 
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through the Editor of this journal instances of accounting terms 
the meanings of which are thought to be in need of clarification, 

Suggestions as to specific aspects of accountancy thought and 
practice which should receive attention in the attempt to formu- 
late a statement of accounting principles will be welcomed by the 
Committee on Accounting Principles. These suggestions also 
may be conveyed to the Committee through the Editor. 





Publications Received 


Index to the Victorian Companies Act, 1938. R. L. Gilbert. 
The Law Book Company of Australasia Pty. Ltd. Pp. 134. 
Price, 8/-. 

The changes in the law relating to companies effected by the 
new Victorian Act are many and the task of tracing these changes 
through the 593 sections and 33 schedules of the Act is one which 
may well appal busy accountants and business men. The Act comes 
into operation on May 1, and accountants, both practising and 
non-practising will doubtless be inundated with inquiries as to 
its effect on details of company formation, management, accounts, 
liquidation and so on. Their troubles in this respect will be 
mitigated by this most useful publication, which is an exhaustive 
and comprehensive subject index, to one of the most voluminous 
Acts ever placed on the Statute Book. Mr. Gilbert has done an 


excellent job and the cost of the book will be infinitesimal in 
comparison with the time which it will save and the assistance 
it will give in quickly becoming accustomed to the new numbering 
of the sections with which accountants are daily concerned. 





The Docker Case 


A Victorian correspondent writes: 

The review of the judgment in the Docker case, which appeared 
in the February issue of The Australian Accountant (pages 59- 
63) concludes with the following quotation: 

(3) “A man who has committed an act of bankruptcy is not 
entitled to deal with his estate. He has no right to 
gather it in or to make payment to his creditors out of 
that which he actually has at his command. He can giwe 
no good discharge to a debtor who pays him with notice 
of the act of bankruptcy, because the debt may, by 
subsequent proceedings, be turned into a debt due to hus 
trustee and not to himself.” 

It is the portion italicized which is puzzling me and no 

doubt other readers also. 

Let me quote a hypothetical case which, however, is by n0 


means uncommon. 
“A” a farmer in financial difficulties, has had execution issued 
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against him and the Warrant of Distress has been returned 
unsatisfied. Shortly afterwards, he sells his farm produce to 
“B,” a local merchant, who enters into the transaction in good 
faith and in the ordinary course of business but who is aware 
of the unsatisfied judgment against “A.” Normally “B’s” 
obligation would be to pay the purchase money to “A” promptly 
when due in accordance with the contract terms, but in this 
case “A” has clearly committed an Act of Bankruptcy in that 
he has failed to satisfy the Warrant of Distress (see Section 52 
(e) of the Bankruptcy Act 1924-33) and “B” knows of this fact. 

If the above quotation is the correct interpretation of the law, 
“B,” if he pays “A,” takes an unreasonable risk because if “A” 
is made bankrupt on a petition presented by the judgment creditor 
within six months of the Act of Bankruptcy, “B” could be called 
upon by the trustee to pay again. On the other hand, if “B” 
holds the money in suspense he defaults and could and probably 
would be sued by “‘A” for recovery of same. 

Is not the position according to Section 96A (quoted here- 
under) clear that if “B” pays “A” the purchase money immedi- 
ately it is due his debt is discharged and he therefore cannot be 
made pay again in the event of subsequent bankruptcy proceedings 
succeeding against “‘A’’? 

“A payment of money or delivery of property to a person 

against whom a sequestration order is subsequently made or 

to a person claiming by assignment from him, shall, not- 


withstanding anything in this Act, be a good discharge to 
the person paying the money or delivering the property, if 
the payment or delivery is made before the actual date on 
which the sequestration order is made and without notice of 
the presentation of a bankruptcy petition, and is either 
pursuant to the ordinary course of business or otherwise 
bona fide.” 


The point raised by our correspondent has been referred to 
Mr. W. H. Spooner, who wrote the article in the February issue 
of the journal. Mr. Spooner writes as follows: 

“Your correspondent raises what is obviously a legal issue and 
therefore one with which I am not competent to deal. The 
matter is, however, of such practical importance that I advise 
that the following answer thereto has been submitted to my 
legal advisers who are well experienced in bankruptcy law and 
procedure and is approved by them: 

It is necessary to view the provisions of Section 96 of the Act 
in conjunction with the provisions of Section 96A and, in fact, 
Sections 95, 96, 96A and 97 should be read together. Section 
% reads as follows: 

(1) Subject to the foregoing provisions of this Act with 
respect to the effect of bankruptcy on an execution or 
attachment, and with respect to the avoidance of certain 
settlements and preferences, nothing in this Act shall 
invalidate, in the case of a bankruptcy— 
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(a) any payment by the bankrupt to any of his 
creditors ; 
(b) any payment or delivery to the bankrupt; 
(c) any conveyance, transfer, or assignment by the 
bankrupt for valuable consideration ; 
(d) any contract, dealing, or transaction by or with the 
bankrupt for valuable consideration; or 
(e) any transaction to the extent of any present advance 
bona fide made by any existing creditor, 
provided that the transaction took place before the date 
of sequestration, and that the person (other than the 
debtor) with whom it took place, had not, at the time of 
the transaction, notice of any available act of bankruptcy 
committed by the debtor or the presentation of a petition, 
and that the transaction was in good faith and in the 
ordinary course of business. 

(2) The burden of proving that the provisos stated in the last 
preceding sub-section have been complied with shall lie 
upon the person who relies upon their having been 
complied with. 

It will be observed that Section 96 creates an onerous set of 
conditions for the person other than the debtor. In order to 
obtain the protection afforded by Section 96, the person other 
than the debtor must not be aware of: 

(a) Any available act of bankruptcy. 

(b) The presentation of a bankruptcy petition, 
whilst in addition the transaction needs to be completed in good 
faith and in the ordinary course of business. 

Section 96A appears to deal with the same subject as Paragraph 
(b) of Section 96 (1) but in wider terms. Section 96A applies 
“notwithstanding anything in this Act” and unlike Section % 
which applies “subject to the foregoing provisions of this Act.” 

Section 96 relates to dealings and transactions by and witha 
bankrupt whilst Section 96A relates to dealings and transactions 
with a bankrupt. Section 96A lays down three conditions: 

(1) the payment or delivery must be made before date of 
Sequestration Order; 

(2) the person paying or delivering must not have notice 
of the presentation of a Petition; 

(3) it must be made either pursuant to the ordinary course 
of business or otherwise bona fide. 

In re Misgheris 2 A.B.C. 26 it was held that a transaction 1s 
not pursuant to the ordinary course of business if it is not in 
fact bona fide. 

In the circumstances to which your correspondent refers the 
local merchant cannot avoid some risk. He knows of the act of 
bankruptcy and enters into the transaction with that knowledge. 
If the transaction is subsequently attacked by the Trustee in 
Bankruptcy the onus lies with the local merchant to prove that 
it was in the ordinary course of business and otherwise bons 
fide.” 
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Articles in Overseas Journals 


The Accountant— 

January 28, 1939.—Leading Article, Accountants and Unit 
Trust; The Changing World, by Prof. J. H. Jones; Installing 
a Costing System—IV, by F. Bradshaw Makin; New Move- 
ments in Accountancy, by S. W. Rowland. 

February 4, 1939.—Leading Article, Protected Transactions 
in Bankruptcy; Retail Distribution, by Peter Griffiths; Office 
Organisation—X, by C. Ralph Curtis; Installing a Costing 
System—V, by F. Bradshaw Makin. 

February 11, 1939.—Installing a Costing System—VI; by F. 
Bradshaw Makin; Transport Problems, by the Rt. Hon. Leslie 
Burgin. 

February 18, 1939.—Executorship Law—Rule as to Lapsed 
Share of Residue, by Norman Doyle; Installing a Costing 
System—VII, by F. Bradshaw Makin; The Economic Factor 
in International Affairs, by Sir Norman Angell. 


The Journal of Accountancy— 

February, 1939.—Accounting Principles and Cost Accoun- 
ting, by Dr. Scott ; Editorial on the McKeeson & Robbins Case; 
Accountants’ Reports and Audited Accounts from an Invest- 
ment Analyst’s Viewpoint, by Dwight P. Robinson, Jr.; Where 


Do We Go From Here?, by Herbert Retzlaff (an estimate of 
the future possibilities of accounting); Comments on a Plan 
for Pooling the Investments of Endowment Funds, by J. 
Harvey Cain. 


The Canadian Chartered Accountant— 

February, 1939-—Some Aspects of Investment Trust Ad- 
ministration in Canada, by A. I. Fleming; Some Observations 
on the Profession, by George Cochrane; The Auditor’s Report 
to the Shareholders, by C. A. Ashley; Further References to 
Auditors’ Reports and the Examination of Financial | State- 
ments. 


Accountanc y— 
February, 1939——Consolidated Accounts: One View by H. 
E. Wincott, Another View by Stuart R. Cooper; The Reform 
of Hospital Accounts, by J. E. Stone; Accounts in Narrative 
Form, by F. A. Roberts. 


The Accounting Review— 

December, 1938—Application of Accounting Rules and 
Standards to Financial Statements, by Howard C. Greer; The 
Junior Accountant—His Problems, Responsibilities and Train- 
ing, by H. T. Scovell; Accountants’ Liability to Third Parties— 
the Ultramares Case Re-affirmed, by William W. Brady; The 
Personality Factor in Accounting Success, by Marvin L. 
Frederick; Education and Training of English Accountants, 
by Mary E. Murphy. 
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The New Despotism 


(Being a resumé of a lecture delivered by Professor F. A. Bland, 

M.A., LL.B. (Professor of Public Administration in the University 

of Sydney), before the Commonwealth Institute of Accountants, 
at Sydney, on February 21, 1939) 


The New Despotism is a phrase coined by Lord Hewart, Lord 
Chief Justice of England, and used as the title of the book he wrote 
a few years ago. 

Who are the Despots? What is “new” in despotism? Is the 
phrase as it is used to-day really significant? Or is it merely a 
sinister epithet to hurl about as some people do the words “com- 
munist” or “fascist”? 

Lord Hewart believes that “The New Despotism” is something 
that vitally concerns every liberty-loving citizen. 

Possibly, the subject is better described as the growing new 
despotism ; it is a subject which should arouse considerable interest, 
for, if we are not alive to what is happening, or if we neglect to 
provide the necessary safeguards, we may find ourselves involved 
in a condition of restrictions similar to that which characterizes 
totalitarian States. 

In theory there can be no “despotism” in a democratic com- 
munity. Parliament makes the laws, the courts decide conflicts 
arising from the interpretation and application of the laws, the 
Ministers of the Crown are answerable to Parliament and to the 
people for their own actions and those of their Departments, and, 
finally, public servants merely carry out instructions of Ministers 
and apply the laws made by Parliament. 

While we have separation of these three functions, i.e., legisla- 
tion, adjudication and administration, in the hands of Parliament, 
Law Courts, and Public Service, there can be no room normally 
for despotic action. 

In practice conditions are quite different. Parliament only makes 
part of the laws, the courts do not have jurisdiction in all cases of 
conflicts arising under the interpretation of laws, ministerial 
responsibility is not always effective under the operation of the 
party system, and, finally, public servants do more than carry 
out instructions and apply laws. They both make laws and act in 
a quasi-judicial capacity. 

People see in this growing power of public servants to make 
regulations, and adjudicate thereon, grave danger that we may be 
regulated out of our freedom. 

The term “New Despotism” is loosely applied to cover: 

(a) the growth in the number and functions of public 
servants ; 
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(b) the growth in the regulation-making power of public 
servants ; 
(c) the growth in the system of administrative tribunals. 

In its most exact form the term “New Despotism” should be 
applied to a condition of affairs in which public servants make 
subordinate laws (regulations) which they proceed to administer, 
and then act in a quasi-judicial capacity with such authority as to 
exclude the ordinary courts from reviewing their decisions. 

Sometimes regulations are made under an Act to give effect to 
what, in the opinion of the minister, was the intention of the Act. 
There is a tendency to arbitrary administrative action which might 
prejudicially affect the rights of individuals under Statutes. 
Problems arise daily. Officials, such as police constables and 
health inspectors, challenge people and search their property, and 
we should always insist upon their producing authority for their 
actions. 

The growth in the number and functions of the public servants 
is inevitable: so also is the necessity for regulations. It is im- 
possible to implement an Act without making regulations. Far 
more regulations are passed than Acts of Parliament. Parliament 
has neither the time nor the competence to provide for the com- 
plexities of government in ordinary Statutes. Regulations are 
flexible, specific, and technical. But there is need for safeguards 
which should include prior consultation, official publication, and 
subsequent scrutiny in Parliament. 

The making of regulations must be delegated to officials who 
are familiar with details. If Parliament made all laws, it would 
be impossible to cope with the work of amendment as necessity 
arises. There are certain safeguards, however, which should be 
observed, for instance: 

(1) Prior consultation, and laying the proposed regulations on 
the table of the House, thereby providing an opportunity 
for objections to be raised. 

(2) Official publication. In England, they have a Rules Publi- 
cation Act, but we have no such Act in Australia. 

(3) Subsequent scrutiny in Parliament. A standing committee 
of Parliament, whose duty it would be to scrutinise the 
proposed regulations before they become law. 

Legislation should never be made retrospective, and regulations 

should not be retrospective. 

Regulations should not be inconsistent with the Act. 

The clause known as the “Henry the VIII Clause,” giving the 
right to make regulations to give effect to the intention of an Act, 
should never be allowed. It should not be possible for public 
servants to alter Statutes “in order to give effect to the intention 
of an Act,” a tendency which has been evident both in England and 
Australia. 

As for the judicial functions of public servants, this develop- 
ment is probably inevitable also. If all matters dealt with by 
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administrative tribunals were referred to the ordinary civil courts, 
the wheels of justice would be completely clogged and there would 
be needed a vast extension of the judiciary. Even so, it is doubtful 
whether the restricted legal training of officials is sufficient to 
enable them to determine many questions which come before 
administrative tribunals. 

It is not advisable, therefore, to abolish all tribunals set up 
outside the Court. 

Some Acts contain a clause providing that no writs of prohi- 
bition will lie from the Supreme Court to prevent an administrative 
tribunal from proceeding with its decision. 

Tribunals act differently from the Courts in certain ways, and in 
some instances, they make inroads into traditional judicial prac- 
tices. Rules of Evidence are the result of centuries of experience, 
and are a safeguard to justice. There is a tendency to-day to 
throw the onus of proof on an accused to prove his innocence— 
this is the reverse of the old method. 

Lord Hewart used the words “administrative lawlessness” when 
referring to certain methods adopted by Public Servants acting 
in a judicial capacity. Frequently an accused is not informed of 
the charge that he has to meet. In quasi-judicial tribunals, a case 
is often dealt with on paper in the absence of the accused. Certain 
tribunals cannot give impartial decisions because they are parties 
to the case. 

Judicial power should be separated from regulatory power. 
We require a surety that when a decision is given, it will be justice. 

If, therefore, administrative tribunals are to continue, it is 
essential that they should conform to some of the more established 
rules of justice; viz., persons affected should know what charges 
they have to meet, should have the right of personal hearing, the 
reasons for decisions should be published and appeals in matters 
of law should be allocated to the ordinary courts. 

Your attitude towards the “growing new despotism” will depend 
upon your philosophy of life: if you think that the individual is 
all-important and the end for which the government exists, you 
must insist on the exercise of controls to prevent your liberties 
being jeopardised. 

“Much toil and not a little bloodshed have been spent,” said 
Lord Hewart, “in winning our liberties. We must not lose them 
in a fit of absence of mind.” 


Read: 
Hewart: The New Despotism. 
Robson: Justice and Administrative Law. 
Bland: Planning the Modern State. 
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Factory Organisation and Control 
By E. C. Poors, A.c.A.A., F.F.I.A., A.A.1LS. 


(Chief Accountant, Holdens Motor Body Builders, 
Woodville, S.A.) 
-A Lecture given under the auspices of the Australasian Institute 
of Cost Accountants (S.A. Division) 


In the limited time at my disposal to-night, it is possible to deal 
with my subject only in a sketchy and rather general way, and 
much must of necessity be left unsaid. 

We shall probably make the most effective use of the available 
time if I endeavour to give you a picture of the plant of Holdens 
Motor Body Builders (Division of General Motors-Holden’s Ltd.) 
at Woodville, with attention particularly directed to the manage- 
ment or control angle, rather than to manufacturing processes. 

Probably we had better look at the organisation structure first. 
Six distinct functions are recognised, namely : 

Body Engineering or Design. 
. Supply. 
. Production. 
. Inspection. 
. Sales. 
Finance. 


Little, if any, explanation is needed, but a little detail may be 
helpful. 

Body Engineering is responsible for the design and specification 
of product, and the expression of those designs on paper. Supply 
is responsible for the purchase of the material needed, the storage 
of it, and the delivery to production of the right material in the 
right quantity at the right time and place. Production covers the 
design and production of tools, equipment purchase, location and 
maintenance, and last, but not least, the actual building of the 
company’s products. The Inspection Department is the auditor of 
quality; one might say the representative of the buying public, 
responsible for correct building to specification and workmanship 
up to the high standard established. Sales Department is assuredly 
self-explanatory, while the Finance Department is responsible for 
all accounting as well as financial matters generally. 

Of course, there are quite a number of sections responsible to 
the various major departmental heads, but we need not spend 
time dealing with those. 

The six major departmental heads report direct to the general 
manager, which is in line with the generally accepted policy of an 
executive having few contacts. So much for the organisation 
structure. 

We shall not touch further on the design of product, that being 
purely technical, but shall take a look at the Supply Department. 
Here we find the problem is basically to negotiate source of 
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supply, compute and purchase the stock needed, receive and store 
it, and to issue to production the quantity required for production 
needs. 

Supply Department has the advantage of production 
schedules, which cover several months ahead, and, with that tool, 
and standards of usage available, it is able to compute the 
precise quantity of material required to meet each month’s 
schedule, and that method is used in practice. Of course, transit 
time and similar factors come strongly into the picture, and, in 
some lines, several months’ coverage is essential for safety. 
Nevertheless, the same approach of actual calculation of quan- 
tities needed is used, irrespective of the period of coverage 
necessary. 

Storage of materials follows normal practice. In delivering to 
production, the quantity of material specified to produce one part 
or product is multiplied by the schedule quantity to be produced, 
and that precise quantity is issued on a form of group requisition. 
Production cannot get any more, except by special requisition, 
and material so procured is classified to expense under the appro- 
priate account, such as Factory Fault or Excess Usage. 

Passing on to the Production Department, we shall deal mainly 
with labour. All labour required is requisitioned through the 
Employment Office, whose task is to select and engage the best 
men they can for the jobs to be filled, and in accordance with 
the requisition they hold. 

The number of men required is not wholly governed by the 
ideas of the supervisors, but by the use of the “standard” hours 
and production schedules, it is possible actually to calculate the 
number needed. This is done and used with judgment. 

The standard hours already mentioned are determined by a 
Standards Department, which, using stop watches and observation, 
fixes times for each operation, and these times are adopted as a 
fair and reasonable standard. 

Probably the most useful aid to securing efficiency of labour is 
contained in a daily report of labour efficiency which reaches all 
supervisors in the afternoon of the next day, and states the 
percentage of efficiency by groups for the day and for the 
cumulative period. These statements are simply prepared by 
“pricing” production at “standard,” multiplying, and so developing 
the total day’s production in terms of “standard hours.” The 
percentage of standard hours to the actual hours consumed is 
the percentage of efficiency. 

There is quite a lot which could be said about scheduling, 
routing, etc., but time forbids. 

The Chief Inspector in the Inspection Department quite properly 
reports and is responsible to the General Manager. The task of 
Inspection is to correct, by refusal to pass, product which does 
not meet the management’s standards as expressed in design, 
specification, and workmanship. Inspection has not the responsi- 
bility for quality, as this is carried by the factory manager, whose 
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job it is to see that the product is right, and, if not right in the 
first place, to make it right after Inspection draws attention to it. 
In many ways Inspection Department operates much as auditors, 
but while the auditor merely checks and reports, the inspector 
takes a more positive (or aggressive) stand by refusing to let 
the product be sold until correction is made. 

The Sales Department, of course, contacts with and watches the 
interests of customers, schedule production of “outside” as distinct 
from “affiliated” requirements and follow-up orders until 
despatched. 

The Finance Department is responsible for all cost and general 
accounting, the preparation of a detailed and complete monthly 
financial report, and general supervision over all financial matters. 
The Finance Department is the place where most of the facts 
are developed which enable control to be effective. In addition 
to the Daily Efficiency Statements already mentioned, we issue a 
daily progress report of labour booked to special job numbers, a 
weekly report of manufacturing expense compared with what it 
should have been on a budget and volume basis, a monthly report 
on manufacturing expense in which the actual is related to what 
the budget would have been had it been based on the actually 
attained volume, inventory turnover report, and a number of 
others. 

Having sketched the outlines of control methods through the 
plant generally, I may now mention some accounting methods 
which may be of interest. 

We do not work on job costing for regular production, but 
operate on group costing and standard labour. Having ascertained 
the number of standard hours a product should take to produce, 
these hours form the basis of cost. We build up actual hours by 
operation numbers, which, in plain English, represent a certain 
section of the plant doing a specified operation or piece of work, 
irrespective of the make or model of the product passing through 
the operation. It follows that by computing the actual hours by 
groups, and the standard hours represented by the various units 
produced, we have two sets of figures, namely, “standard” and 
“actual.” This was previously mentioned in connection with 
labour efficiency reports. The accounting treatment may be of 
two kinds: 

1. Carry the difference to a variance account operating after 
gross profit, or 

2. Prorate over the standard hours and absorb as part of 
gross profit by incorporation in cost of sales. 

We have also adopted average labour rates rather than actual, 
to save the enormous amount of time which would be involved 
in extending hours into money at the actual amount per hour paid 
to each individual workman. It is not, however, an overall 
average, but the departmental average which is used. By this 
method, we confine our accumulation of cost to hours, and arrive 
at money values at the end of each month by application of 
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departmental average rates to the hours. There are, of course, a 
number of objections to this method, but we are convinced that 
the clerical labour saved is far more than sufficient to offset the 
disadvantages. 

We were, at one time, handling material pricing in cost on the 
“first-in, first-out” method, but in practice it was virtually impos- 
sible to determine exactly when a price change should be effective, 
and if we had done so we would have had to use numerous 
different material costs each month for a single model—a compli- 
cation which would have been a great consumer of time. Finally, 
we adopted standard material costs, and now take material into 
inventory at standard cost, throwing out at the time the variance 
(if any) between actual and standard cost. Our practice is to 
absorb these variances after gross profit, using the relationship 
between individual inventory and variance accounts applied to 
the standard cost of that class of inventory in cost of sales to 
compute the monthly write-off. However, the variance could be 
apportioned and absorbed direct into cost of sales if that were 
preferred. 

Parts Lists or Bills of Material form the basis of material and 
usage in product—the items to which the standard prices are 
applied. 

It should be appreciated that only the standard quantity of 
materials as specified in the Parts List is issued to Production 
and only that quantity is regarded as productive material, forming 
a direct material cost of product. Should Production have to 
secure more material to finish any unit, it does so on a Productive 
Material Requisition, which is charged to Manufacturing Expense 
because adequate material had already been issued, and no more 
should have been required. 

In some lines, such as sheet steel, a variation in method exists 
of necessity, because the usage is not capable of exact issue in 
the positive way that prevails on other materials, such as, for 
instance, door handles. In sheet steel we issue on the authority 
of Traveller Cards, which are issued from the Production 
Schedule, and we cover each issue of steel by requisition. The 
treatment is to charge the whole sheet (if there is no usable off- 
cut) to a Material in Process—Sheet Steel account, which account 
is relieved by transfer to Finished Product as production is 
completed. Where there is a usable off-cut, the blank size of 
the steel is charged to Material in Process, and the off-cut steel 
to a Manufacturing Expense Account, which latter account is 
credited and the sheet steel inventory account debited when the 
off-cut is returned by Production to the Supply Department Sheet 
Steel Store. 

Very much more could be said on direct material in costs, but 
the important thing to note is that standard quantity and price go 
into cost of product and thus direct material cost changes only 
when specification of material kind or quantity alters or the 
standard price is changed. 
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The application of overhead is on a standard burden rate, 
applied to direct labour, and the standard burden is developed by 
the budget which is completed before the year commences. 
Naturally, the application of a standard burden rate to each 
month results in either over-absorbed or under-absorbed burden 
being shown in every monthly financial statement. This is normal 
and expected; the theory being that product cost should not be 
inflated or deflated by absorbing a disproportionate amount of 
manufacturing expense due to sub-normal or abnormal volume. 

However, if the budget has been established reasonably in line 
with actual results, there should not be any very considerable 
amount of burden either over- or under-absorbed at the end of 
any year or period over which the burden rate is calculated. 

A while back I mentioned a comparison of expense relating 
actual to what the budget would have been had it used the actual 
volume of the month. This statement is a by-product of the 
budget. In developing the budget, expenses are classed as Fixed, 
Non-variable and Variable. Fixed expense is, as its name 
implies, definitely fixed expense such as depreciation, taxes, etc. ; 
Non-variable is that portion of the expenses (wherein some 
variance may exist, which, over the volume expectation, is not 
expected to vary; Variable expense is that expense which should 
vary in direct ratio to productive labour. 

Probably I had better make the distinction between non-variable 
and variable more apparent by an illustration. Let us assume 
that there are ten foremen or sub-foremen in a department, but 
at the lowest contemplated volume five foremen would still be 
necessary. The pay of these five men would be non-variable, 
while that of the five who could be dispensed with as foremen 
would be variable. 

In practice, Fixed and Non-variable expense are added into one 
total and consist of a fixed expense which is not expected to vary 
with volume. The variable expense, however, is related by per- 
centage to standard labour, producing a “variable rate.” 

It will be seen that by taking Fixed and Non-variable expense, 
plus a Variable expense allowance, arrived at by applying the 
“variable rate” to actual productive labour, we arrive at figures, 
by accounts, which show what the actual expense should have been. 
Comparison of these standards with actual expense permits 
computation of the balances under- or over-run—savings in black 
and losses in red. 

This procedure enables fair comparison of actual performance 
to be made, irrespective of volume. Supervisors cannot answer 
criticism by saying, “That’s all very well, but you know that 
volume has gone down (or up).” By limiting the comparison to 
those expenses, or part of each expense account, which should 
vary in line with volume, the comparison remains fair, irrespective 
of changing volume of output. 

“Economic Profit” is a term which is a comparatively recent 
arrival into business English, and a few words on that subject 
may be of interest. 





176 THE AUSTRALIAN ACCOUNTANT APRIL 


Actually economic profit is total sales less variable cost and 
expense, or, from the reverse angle, net profit plus fixed charges, 
The main use of the economic profit theory to my mind is to 
determine that point at which a product could be sold without 
either increasing the loss or the profit. In times of depression 
particularly, or in marketing a new product, it may be impossible 
to sell at a price which covers all costs, including full burden, but 
it may be possible to sell at a price sufficient to show a margin 
above the actual out-of-pocket cost. Obviously, if one sold at a 
price which showed a profit after charging the product with all 
costs incurred through it (as distinct from the fixed costs of the 
organisation) although it may show a loss at full burden cost, 
one would be better off from taking the business. Taking the 
theory a stage further: it would be possible to sell consistently 
at a loss with full burden absorption included, but yet show an 
over-all net profit, if the aggregate of profits over out-of-pocket 
costs were sufficient to more than cover fixed and non-variable 
expense. 

Of course, the above approach to pricing could be logically 
employed only when the choice was to sell at prices below full 
cost or not at all. Nevertheless, the development of the fixed 
and variable division of expense, which is so useful for expense 
control purposes, does also furnish a useful and proper subsidiary 
element in considering the economic effect of pricing, or, speci- 
fically, the contribution towards fixed expenses contained in the 
price to be quoted. 

It will be agreed that practically all business concerns of 
necessity do think along the lines of “economic profit” in times 
of business stringency, but probably most of them have no better 
method than their own best judgment to determine whether a 
proposed sale will, in fact, be beneficial or detrimental. The 
computation of out-of-pocket cost permits the guesswork in 
pricing to be eliminated. 

It is desirable when computing selling prices to use a price for- 
mula which builds up the total cost of a product by the various 
cost increments. For example—direct material, direct labour, fixed 
manufacturing expense, variable manufacturing expense, tooling, 
transportation, warranty, advertising, selling expense, administra- 
tion expense and so on. The addition of these cost increments 
results in a total cost, which, plus profit, produces a “mathe- 
matical selling price.” The specific out-of-pocket items, when 
added, show out-of-pocket cost, and this total deducted from 
selling price shows the economic profit per unit. 

Incidentally, the percentage of profit added to total cost—and 
total cost in the price formula, which includes commercial expense, 
should not be confused with the total cost of manufacturing only 
—is, to a large extent, a product of the budget which has estab- 
lished a certain rate of net profit as necessary to achieve the 
return on investment planned. Net profit multiplied by turnover 
equals return on investment. Conversely, aggregate net profit 
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divided by the turnover rate equals the rate of net profit required 
on each (or the average) sale. 

I have already briefly discussed the use made of information 
developed through the budget for control purposes, but I have 
not dealt with the principles of budgeting and budget preparation. 
As time permits, I may deal briefly with that subject. 

A budget is a carefully planned estimate of what a business 
can expect to do in a given period of time. A complete budget 
covering the operations of a business for a period ahead, say a 
financial year, is of very considerable importance, but it is 
probable that the benefits which accrue during the actual develop- 
ment of a budget are of equal value. This is so because each 
executive must, in the development of a budget, intensively study 
his programme in detail in order that he may be able to submit 
an intelligent estimate of his results. It simply forces every 
executive carefully to plan ahead, and there is possibly no other 
way to compel attention to planning so effectively. It is also a 
very definite fact that improvements in results can be secured 
much more readily and certainly from the consideration of 
budgeted figures than from the usual financial statement or report 
covering a past period. 

Past results are so obviously, (delightfully, some would say) 
dead and gone that there is a tendency to tolerate an adverse 
showing with a degree of equanimity. Nothing can be done about 
those results any way, and the natural tendency to procrastinate 
and to hope for the best in the next period frequently leaves 
correction of the causes of those results neglected, if not wholly, 
at least to some extent. 

The submission of a budget displaying an adverse condition is 
a very different matter. The period is ahead and the obvious 
inclination is to get busy to influence the causes of the results 
indicated. They are still to happen and something can be done 
to influence them. Moreover, the detail developed in the prepara- 
tion of the budget figures is available for study and guidance, so 
all factors needed (including the inclination), to make correction 
and changes are present at a time when such adjustments will be 
effective in actual results to come. 

Sound merchandising and efficient manufacturing are very 
largely dependent upon or, at least, considerably aided by a 
carefully developed forecast or budget, the advantages of which 
may be summarised as follows: 

It provides an intelligent estimate of what the business is 
entitled to expect of the future: an objective based on 
detailed study and (normally) capable of realisation. 

It provides standards against which actual results may be 
measured. 

It establishes a basis for the control of expense. 

It forces executives to plan their activities ahead. 

Before commencing on the preparation of the budget, a con- 
ference of all those who are taking any executive part in it should 
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be called, and at this conference it should be decided what attitude 
is to be adopted in relation to general economic conditions, over- 
all sales programmes and similar considerations affecting the 
general basis of all the schedules. 

The foundation of a budget is sales, because the sales volume 
is the most important index of the whole business. Even if the 
business is primarily a factory, it is still dependent on sales for 
its manufacturing programme and output. 

Sales, then, for the budget period, and broken down into sub- 
periods (e.g. months) used by the operation, are always the first 
thing, and it is astonishing how close a budget of sales can be to 
actual if it has been carefully and intelligently prepared. 
Incidentally, the main considerations in budgeting sales are: 

1. General economic conditions expected to prevail. It should 
be stressed here that mere opinions are not sufficient, and 
it is absolutely essential that the final decision should be 
based upon all reliable indicators of the present and future 
positions in the business cycle, among which are: 

Fluctuation in commodity prices. 
Bank clearings. 

Crops and primary produce generally 
Money and credit conditions. 
Confidence. 

Building activities. 

Stock Exchange prices. 
Unemployment trends. 

2. Actual past and present performance (sales volume). 

3. Changes or additions to products and price changes. 

4. The plans of the Sales Department and their expected 
productivity. 

Budgeting should be in the charge of the chief or other financial 
officer, who should issue the budgeting material with instructions 
to all department heads. 

Naturally, the material will vary between departments, but all 
or nearly all budget figures relating to each department should be 
developed by the individual department heads. The figures should 
be neither optimistic nor pessimistic—just well considered, sensible 
estimates of what may be expected, having in mind every appli- 
cable fact which can be made available. 

The estimates as submitted by the respective department heads 
should be closely scrutinised by the finance executive responsible, 
and, where necessary, discussed with the man in charge, and 
altered if agreement is reached. It is most important that these 
departmental estimates be not arbitrarily altered. The depart- 
mental heads must understand that they are “making their own 
bed, and must lie on it.” 

Department estimates are usually optimistic—probably partly 
from the desire to have their picture “look pretty.” Care must, 
therefore, be taken to see that the figures adopted may be accepted 
as attainable in practice. 
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Valuable as is the preparation and possession of a budget, its 
greatest benefit is inevitably found in day-to-day use in the 
conduct of the business. It must be fully useful for checking and 
evaluating results, and obviously must be so established as to be 
capable of achievement in actual results. It should display results 
which can be expected to accrue. 

This does not imply that a budget should be pessimistic or 
that it should make allowance for inefficiencies. It should express 
results which the business is entitled to expect when efficiency is 
kept up to the maximum believed definitely attainable and main- 
tainable during the period. 

To be satisfactory in providing standards against which to 
measure actual results, the budget figures must be fair and accu- 
rate—neither optimistic nor pessimistic. There is much mis- 
understanding on this point. The purpose is not to guess what 
results will be, but to establish a reasonable expectancy by which 
actual results may be judged. 

Having duly received, discussed, and corrected all estimates, 
and prepared a budget for the finance department, the next task 
is to combine them all, precisely along the same lines as the actual 
accounts will be presented. In other words, a complete financial 
statement is prepared for the budget period ahead and broken 
down into accounting periods. If the work has been carefully 
and efficiently done, it should be a close approximation of what 
the figures of “actual” will reveal. 

It will be seen that the trend of affairs is seen before they have 
happened. Lack of balance in departments or affairs is apparent 
whilst there is still time to correct the situation. The effect of the 
price structure is seen before the goods are sold. Such things as 
bank balances are shown by periods over the whole budget—while 
there is still time to plan for relief or correction. Briefly, a 
well-constructed budget is an invaluable guide to what may be 
expected of a business. Infinitely more valuable than a financial 
statement, which is little more than a chronicle of past financial 
events—history. 





Readers’ Questions and Replies 


RESERVE FuNnpDs 
By J. A. L. Gunn, F.1.c.a. 


P.C.L. (Sydney) writes: “Section 109 (1) of the New South 
Wales Companies Act 1936 provides that a balance sheet, etc., 
issued by a company shall not contain any direct or indirect repre- 
sentation that the company has any reserve fund, unless: 

(a) that reserve fund is actually existing; and 

(b) the representation is accompanied by a statement, showing 

what proportion (if any) of the reserve fund is used in the 
business. 
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“Some lawyers and accountants contend that all moneys invested 
in assets which do not form part of the main object of the company 
are moneys invested outside the business. On the other hand, | 
favour those who hold to the opinion that all moneys invested by 
the directors, in the ordinary course of business, in investments 
which are under their control and which may be used by them in 
the conduct of the business of the company, are moneys invested 
in the company’s business.” 


Answer : 
The truth probably lies somewhere between the two views 
mentioned by the subscriber : 
(1) Assume that a company invested some of its cash in 
Australian Consolidated Loans or placed it on fixed deposit 
with a bank. Here the investments are under the control 
of the directors, but I do not consider that the investments 
should be regarded as being “used in the business.” The fact 
that assets are under the control of the directors does not 
appear to have any bearing on the question. 
(2) Assume, however, that a company invested money in 
Government bonds, and later borrowed money from a bank 
on the security of those bonds, the overdraft being required 
for its business operations. In these circumstances I think 
the bonds are used in the company’s business. The fact, 
however, that the bonds “may be” used (in the sense that 
they are capable of being used) in the conduct of the busi- 
ness does not, I consider, affect the question. 
If the reasoning contained in (2) be correct, then it follows 
that where a debenture given by a company is secured by 
the whole of its assets and undertaking, including such 
bonds, and the advance is for the purposes of the company’s 
business, then the bonds are used in that business. I am 
not attempting to make the universal proposition that only 
“free” assets can be regarded as not being used in a com- 
pany’s business. There may be circumstances where a §f levied 
company’s assets are hypothecated, such as, for the purpose J partn: 
of acquiring other non-business assets, or for securing the 
balance of purchase money in respect of the assets s0 
hypothecated. These assets would not, by reason of such 
hypothecation, be held to be used in the company’s business. 
I do not agree with the proposition that only assets invested Th 
in the principal business of the company are to be regarded jm b 
as being “used in the business.” For example, a manufac- at in 
turing company might make an investment in houses for “wong 
the purpose of letting them to its employees. That would § , tall 
be outside the main object of the company, but I do not think The 
it could be said that the money was not used in the business. J gy (1 
P.C.L. has raised an extremely interesting point and the views “(1) 
of other subscribers are invited. tions 2 
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Taxation Section 
Edited by J. A. L. GuNN, F.L.Cc.A. 


FAMILY PARTNERSHIPS 


Section 94 of the Commonwealth Income Tax Assessment 
Act, 1936, read as follows: 

“(1) Where a partnership is so constituted or controlled, or its operations 
are so conducted, that any partner has not the real and effective contro} 
and disposal of his share of the net income of the partnership, the Com- 
missioner may assess the additional amount of tax that would be payable 
if the share of that partner, or of all such partners if more than one, had 
been received by the other partner, if only one, or divided between the 
other partners, if more than one, in proportion to their respective interests 
in the partnership, and had been added to and included in his or their 
assessable income, and the partnership shall be liable to pay the tax so 
assessed. 

“(2) Where the provisions of this Section are applied to a share of the 
net income of a partnership, that share shall not be included in the assess- 
able income of any partner. 

“(3) For the purpose of this section, but without limiting its application, 
a partner shall be deemed not to have the real or effective control and 
disposal of any money received by him which is applied to meet the private 
or dumestic obligations of any other partner.” 

The following example, taken from Baldwin & Gunn’s Income 
Tax Laws of Australia at p. 652, illustrates a defect in the 1936 
provisions, where two or more dominant partners exist: 


A and B are bona fide partners, sharing profits and losses 
equally. With B’s consent, A brings in his wife as a partner, 
profits being shared:—A, one-fourth; A’s wife, one-fourth; B, 
one-half. A’s wife has not “the real and effective control and 
disposal of (her) share of the net income of the partnership.” 
Applying S. 94 (1) of the 1936 Act, the partnership would have 
been assessed on the basis that the share of the nominal partner 
had been received by the dominant partners in proportion to 
their respective interests in the partnership, viz.: A, one-fourth; 
B, one-half, with the result that additional taxes would have been 
levied on the assumption that the true interests of the dominant 
partners were: 


Alt+a=3 
B:t+5=4 


The assessment would have produced a different result from 
one based on the inclusion of A’s wife’s share of the partnership 
net income in A’s assessment, in which case additional tax would 
have been levied on the assumption that A and B shared profits 
equally, i.e. in accordance with the facts of the case. 

The amending Act of 1938 has remedied this defect. Section 
% (1), as thereby amended, reads as follows :— 


-“(1) Where a partnership is so constituted or controlled, or its opera- 
tions are so conducted, that any partner has not the real and effective 
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control and disposal of his share of the net income of the partnership, the 

Commissioner may assess the additional amount of tax that would be 

payable if the share of that partner, or of all such partners if more than 

one— 

(a) had been received by the partner who has the real and effective 
control of that share; or 

({b) had been divided between such other partners as have the real and 
effective control of that share in proportion to the extent to which, 
in the opinion of the Commissioner, they respectively have the real 
and effective control of that share (as the case may 

and had been added to and included in his or their assessable income, and 

the partnership shall be liable to pay the tax so assessed.” 

In the above example, additional tax will now be assessed as if 
the share of A’s wife had been received by A, who has the real 
and effective control of her share. In other words, the partner- 
ship will be called upon to pay the difference between— 

(a) the amount that would have been payable by A if an 
assessment had been made against him on the basis that 
he was entitled to one-half of the net income of the 
partnership, and 

(b) the amount actually payable by A, i.e. by including in his 
assessable income one-fourth of the partnership net income. 

A’s wife’s share of the net income will not be included in her 
assessable income, S. 94 (2). 

The above amendment applies to assessments for the financial 
year beginning on July 1, 1938, (based on income derived during 
income year ended June 30, 1938, or substituted accounting 
period) and all subsequent years. 


ProFit From SALe or LAND 

The appellant, a mining engineer, had in 1915 been instrumental 
in forming a company to acquire and work the “Lancefield” Gold 
Mining Leases in Western Australia, and he held one-quarter of 
the shares in the company. This company, after working the 
leases successfully for a number of years, went into liquidation 
in 1920, owing to increase in labour and working costs, and in 
1923 the appellant, in conjunction with a company, Forwood 
Down & Co. Ltd., machinery merchants, purchased the leases and 
the machinery thereon from the liquidator of the company for 
£4,500. The machinery was sold from time to time by Forwood 
Down & Co. Ltd. and the proceeds were divided between that 
company and the appellant. 

In 1931, after a rise in the price of gold, the appellant and 
others spent several thousand pounds in ‘diamond drilling. The 
value of gold continued to rise, and the appellant and Forwood 
Down & Co. Ltd. placed the leases under option to a firm in 
Victoria, which firm formed a company called “Lancefield (W.A.) 
Gold Mines N.L.” to acquire and work the leases, and a sale 
of the leases to the company was effected. The consideration was 
£5,000 in cash and 100,000 shares of 4/- each in that company. 
The appellant’s share of the cash consideration was practically 
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equal to the amount he had expended in the purchase of the leases, 
and in exploratory work and other expenses. 

The Western Australian Commissioner included in the appel- 
lant’s assessable income for the year ended June 30, 1934, the 
sum of £8,500 as being profit made by the appellant on the sale 
of the gold mining leases, treating the shares as of the value of 
4/- each. 

The appellant objected to the inclusion of this sum in his 
assessable income, on the grounds that the consideration received 
by him represented the realization of a capital asset, and the sale 
was a change of investment by the taxpayer, who still retained 
an interest in the leases in the form of shares in the purchasing 
company. Held: that the appellant’s profit was not made in the 
course of carrying on a trade or business, and the transaction was 
in the nature of a change of investment or increase in value of a 
capital asset, and the profit was not assessable income. Ridgway 
v. C. of T. (W.A.) (1938) 1 A.LT.R. 380. 

The object of the appellant’s associate, Forwood Down & Co. 
Ltd., in acquiring the lease was held to be irrelevant. 





REINSURANCE WITH NON-RESIDENTS 


Section 148 of the Commonwealth Income Tax Assessment 
Act of 1936 provided that, where a person carried on the business 
of insurance (other than life assurance) in Australia, and that 
person re-insured risks with another person out of Australia, the 
former was, subject to Division 15, entitled to the following 
deductions : 

(a) So much of the premiums received on those risks as was 

credited or paid to the non-resident re-insurer; and 

(b) only so much of the losses on those risks as related to 

the risks (or part thereof) which were not so re-insured. 

It will be observed that the above deductions were allowed 
subject to Division 15. Section 145 of that Division provides 
that a premium paid to a non-resident insurer shall not be an 
allowable deduction unless arrangements have been made to 
the satisfaction of the Commissioner for the payment of any 
income tax which has been or may be assessed in respect of that 
premium. This limitation of the right of deduction applied to 
re-insurance premiums paid to non-resident insurers. 

Under the Commonwealth Act of 1936, an Australian insurer 
was assessable, as agent for each ex-Australian re-insurer, on 
the profit derived by the reinsurer from reinsurance premiums. 
The taxable income which was deemed to be derived by the 
reinsurer was 10 per cent. of the total amount of the reinsurance 
premiums received, unless the actual profit or loss made by the 
reinsurer was established to the satisfaction of the Commissioner, 
S. 143. 

In the explanatory memorandum issued with the 1938 amending 
Bill, the Commonwealth Treasurer pointed out that the ascertain- 
ment of the actual profit or loss made by the reinsurer on re- 





184 THE AUSTRALIAN ACCOUNTANT APRIL 


insurance business was found to be of extreme complication, due, 
principally, to the necessity for an aggregation of all the trans- 
actions of each reinsurer with all of those Australian insurers 
with whom re-insurance business was conducted. 

In order to obviate the above-mentioned difficulties, S. 148 of 
the 1936 Act was deleted by the amending Act of 1938, and in 
its stead was inserted a new section which excludes from the 
assessments of Australian insurers the reinsurance premiums 
paid to, and the recoveries received from, ex-Australian reinsurers, 
The full profit or loss arising from the risk insured will thus now 
be reflected in the assessment of the Australian insurer. 

New S. 148 reads as follows: 

“Notwithstanding anything contained in this Act, where a 
person carrying on the business of insurance in Australia reinsures 
the whole or part of any risk with another person carrying on a 
similar business, but not in Australia— 

(a) the premiums paid or credited in respect of any such 

reinsurance shall not be— 

(i) an allowable deduction to the person carrying on the 
business of insurance in Australia; or 

(ii) included in the assessable income of the person carrying 
on the business of insurance out of Australia; and 

(b) the income of the person carrying on the business of 

insurance in Australia shall not include sums recovered 
from the person carrying on business out of Australia in 
respect of a loss on any risk so reinsured.” 

The following simple examples will illustrate the above- 
mentioned change in the law: 

ASSESSMENTS UNDER 1936 ACT 
Australian Company 
Reserve brought forward from 
previous year, SAY, .. .. «1 ss os £ 4,200 
Gross premiums .. .. .. pk tae £20,000 


Less local net reinsurances. Wet £5,000 
Overseas reinsurances .. .. 4,000 
——- 9,000 
— 11,000 
Commission from overseas reinsur- 
ances, 30% of £4,000 .. .. .. .. 1,200 


£16,400 


Deduct 
Claims, say 40% .. .. .. sa) “os 
Less reinsurance recoveries— 


es ag. mat kek: oe ee = 


Se ara j 


Expenses .. . 
Reserve carried ‘forward, ‘being "40% 
of £11,000 yaa ae a ae 


Tameble income .. 20 6s so ce 





treat) 
and | 
trans. 
missii 


£1,300 
new p 
the co: 
collect 
sugges 
4,000 
15,000 
Und 
reinsur 
deduct 
Austra 
sustain 
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Overseas Reinsurer 
Reserve brought forward from 


previous year, say .. . fe 
Premiums received, as above sis 


Deduct 
Treaty commission as above .. .. .. 
Claims, as above .. 
Reserve carried forward, being. 40% 
of £4,000 . ; ; 
3,800 


Net profit, excluding overseas expenses .. .. .. .. .. «. _ £1,300 


Under S. 143 the taxable income of the overseas reinsurer would 
have been 10 per cent. of the net premiums, £2,800 (£4,000 less 
treaty commission £1,200) = £280, i.e. unless the actual profit 
and loss made by the reinsurer on the whole of his Australian 
transactions had been established to the satisfaction of the Com- 
missioner. 


ASSESSMENT UNDER ACT, AS AMENDED BY 1938 ACT 
Australian Company 
Reserve brought forward from previous year— 


Australian company .. ie ee 
ee 


Gross premiums .. —— 
Less local net reinsurances jus 


Deduct 
CMS sx <a » 
Less local reinsurance ‘recoveries 


Expenses .. .. : 
Reserve carried "forward, _ being 40% of 
a ts: wn ak. Ga ee ER ee De 


The net profits calculated under the 1936 Act, £3,500 and 
£1,300, equal the net profit of the Australian company under the 
new provisions, £4,800. The Australian company will pay tax at 
the company rate on the total profit of £4,800, and will, in turn, 
collect the proportion due by the overseas reinsurer. It is 
suggested that the correct proportion is— 

4000 (gross reinsurance premiums ) 

4 > : of Tax. 
15,000 (gross premiums less local reinsurances) 

Under the new provisions losses sustained by an overseas 
reinsurer on transactions with one Australian company cannot be 
deducted from profits derived from transactions with another 
Australian company. On the other hand, if an Australian company 
sustains a loss in any year, the loss will be an allowable deduction 
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from the income of subsequent years to the extent provided by 
S. 80, with corresponding relief to the overseas reinsurer. . 

On the whole, the revenue will gain by the new provisions, 
For example, overseas reinsurance of many marine risks did not 
fall within the provisions of the 1936 Act because in many instances 
the insured property was not, at the time of the making of the 
contract, situate in Australia, and the insured event was not one 
which could happen only in Australia, S. 142 (1). Section 142 
(2) did not apply because an agent or representative in Australia 
of the reinsurer was not in any way instrumental in inducing the 
entry of the Australian company into the reinsurance contract. 

New Section 148 applies retrospectively to assessments for 
the year of tax ended June 30, 1937. The practical difficulties 
associated with the former provisions were such that, in many 
instances, the Department was unable to make assessments there- 
under for the financial years 1936-37 and 1937-38. 





New SoutH WaAtEs SpEcIAL INCOME TAx 


SoutH AUSTRALIAN SHAREHOLDERS 


As previously stated in these columns a proclamation has been 
issued declaring South Australia to be a reciprocating State so as 
to exempt from New South Wales special income tax dividends 
from New South Wales sources derived by individual residents of 
South Australia. The exemption applies to dividends so derived 
during income year ended June 30, 1939, and subsequent years. 

With regard to dividends paid to individuals (but not to 
companies) ordinarily resident in South Australia, companies are 
not required to deduct special income tax under S. 11 on and 
after the date of the proclamation, viz., November 25, 1938. With 
regard to any tax deducted between July 1, 1938, and November 
25, 1938, the proviso to S. 11 (10) provides inter alia, that where 
tax has been so deducted before the publication in the Gazette of 
a proclamation, such tax shall, as between the company and the 
shareholder, be deemed to have been lawfully retained, and any 
claim for refund of tax by the shareholder shall be made to the 
Commissioner. 

Advices have been received from the secretary of the Taxpayers’ 
Association of New South Wales that he has been informed by 
the New South Wales Commissioner of Taxation that refunds 
of tax deducted from dividends paid between July 1 and November 
25 will be made either to a shareholder direct or to the companies 
concerned. 

Where refunds are made to the companies as agents for their 
shareholders, the following conditions will apply: 

1. Individual application for refund must be made by each 

shareholder and forwarded direct to the Department. 

2. Each application must certify that the shareholder i 

resident of South Australia. 
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Companies receiving such refunds for distribution to their 
shareholders must furnish a certificate that the refunds so 
received have actually been distributed to the respective 
shareholder concerned. 





CONSIDERATION FOR CANCELLATION OF A LEASE 


“Premium” includes, inter alia, “any consideration for or in 
connection with the surrender of a lease,” S. 83 Commonwealth 
Income Tax Assessment Act, 1936-38. 

Section 84 of that Act provides that the assessable income of a 
taxpayer shall include, in addition to rent, any “premium” 
received by him in the year of income. 

The other provisions of Division 4, Part III, of the Common- 
wealth Act contemplate only those instances where a sum is 
paid by the lessor to the lessee as consideration for the surrender 
of the lease by the lessee to the lessor :— 

Where any premium is under S. 8&4 included in the assessable 
income of a taxpayer and the premium is received “for or in con- 
nexion with the . . . surrender of a lease” and the taxpayer has 
paid any amount to acquire that lease or in effecting improvements 
(whether covenanted or otherwise) on the leased land, he is 
entitled to a deduction of the unrecouped cost of the lease and/or 
the improvements, S. 85 (1). 

Example: 

A grants a lease on July 1, 1924, for 20 years, to B for rental 
of £10 per week, and premium of £6,000. B is therefore entitled 
to an annual sinking fund deduction of £300. On July 1, 1936, 
A induces B to surrender the lease by paying him £5,000. 

B is assessable on .. . £5,000 
and is entitled to deduction of .. £6,000 

less sinking fund allowance re- 

ceived in previous assessments— 


12 years @ £300 pa... .. .. 3,600 
—— 2,400 


Peet premeieis on 5. ne ce ce oe es SED 


Let us assume that A’s purpose in paying B £5,000 to surrender 
his lease was to grant a new lease to C for a premium of £9,000, 
payable at once. A’s assessable income will include the £9,000 
(S. 84), and he is entitled to a deduction of the £5,000, so that his 
net premium is £4,000—S. 85 (1). 

If, on the other hand, A’s purpose in paying the £5,000 for the 
surrender of the lease to B, was to relet the property or to use 
the property himself, for the purpose of producing assessable 
income, then A is entitled to a sinking fund deduction in respect 
of the £5,000 based on the balance of the period of the original 
lease from A to B, viz. 8 years at £625 per annum = £5,000 
(S. 88). 
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It is clear from the language of Ss. 85 (1) and 88, that Division 
4 relates only to cases where the surrender premium is paid by 
the lessor to the lessee. 

The opposite position frequently arises, i.e. where the lessee 
pays to.the lessor a sum in consideration of the latter’s acceptance 
of the surrender of the leasehold premises. I have coined the 
term “cancellation of a lease” to express briefly this class of 
transactions which are thought to be much more numerous than 
those contemplated by Division 4 of the Commonwealth Act. 

I understand that the Commonwealth Department’s attitude is 
that the money so paid is not assessable income of the lessor and 
is not an allowable deduction to the lessee. 

The attention of readers is directed to the case of Greyhound 
Racing Association (Liverpool) Ltd. v. Cooper (1936) 20 Tax 
Cas. 373, which was cited in the June, 1937, issue of the Journal. 
In that case it was held by the English Courts that a sum received 
by the appellant company for the surrender of a licence to use 
a racing track was a trading receipt in respect of which the 
company was assessable to income tax. 

Applying the reasoning of Griffith C.J. in C. of T. (N.S.W.) 
v. Meeks (1915) 19 C.L.R. 568 at p. 580, it would appear that a 
sum received by a lessor for the cancellation of a lease stands on 
exactly the same footing as the rents payable during the balance 
of the term of the lease for the loss of which the sum was paid. 

Whilst a doubt exists as to whether the lessor is assessable in 
respect of a sum received by him from a lessee for the cancellation 
of a lease, there are three English decisions to the effect that the 
lessee is definitely not entitled to a deduction of such a sum. 

Before discussing these English cases, it is important to note 
that the test under the English Act, 1918, is whether or not such 
a sum was wholly and exclusively laid out and expended for the 
purpose of a trade—Sched. D, Cases I and II, r. 3. 

In Crowther v. Mills & Co. Ltd. (1927) 13 Tax Cas. 216, the 
company carried on the business of fishmongers at several places, 
including, until 1916, certain premises held upon a lease expiring 
in 1923. In 1916, the business at those premises was closed down, 
and the lessor agreed to accept a surrender of the lease in 
consideration of a sum to be paid by instalments of £250 per 
annum. Instalments were paid regularly until 1921, when the 
lessor accepted a payment of £600 from the company in satis- 
faction of all further liability under the debenture. The general 
commissioners allowed the £600 to be deducted in computing the 
company’s profits, but it was held by Rowlatt J. that the payment 
of the £600 was not an admissible deduction. He pointed out that 
it was “ ... not a question as to what sum wise and prudent 
business men in the position of the directors of the company 
would provide for before they arrived at the profits to divide 
among their shareholders.” The question was: “Is this an 
expense of the fishmongers’ business which they are carrying 
on?” In his opinion, it was not, because they had gone out of 
business there. 
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The same judge delivered judgment to the same effect in 
Mallett v. Staveley Coal & Iron Co. Ltd. (1928) 13 Tax Cas. 
772. In that case, payments were made for the cancellation of a 
lease of a coal mine. Rowlatt J. said, at p. 778: “The company 
do not make these payments in order to rid themselves of any 
annual charge against revenue in the future. They make them 
in order to get rid of the loss or apprehended loss in the business 
—an entirely different matter—after the income and the expen- 
diture have been put together. In other words, they are paying 
this money in order pro tanto to go out of the business. They are 
not meeting in advance an annual demand in the business.” The 
decision of Rowlatt J. was affirmed by the Court of Appeal. 

In Union Cold Storage Co. Ltd. v. Ellerker [1938] 4 AIl.E.R. 
692, the appellant company, in 1901, was granted a lease of land 
for a term of 40 years. In 1932, the company finding it had 
sufficient storage elsewhere, induced the lessors to cancel the 
lease and to permit the surrender of the premises in consideration 
of the sum of £6,000 paid to them by the appellant company. 
Held (Macnaghten J.) that the payment for the cancellation of 
the lease was not a disbursement for the purpose of carrying on 
the trade of the company, but was for the purpose of putting an 
end pro tanto to that trade, and was, therefore, not a proper 
deduction against profits. 

In view of the fact that the Union Cold Storage case was 
decided against the company on the ground that the payment was 
made, not for the purpose of carrying on the trade of the 
company, but for the purpose of putting an end to part of its 
trade, it was not necessary to consider whether, if the £6,000 
could be said to have been expended for the purposes of the 
trade, it was a capital or revenue expense. On this point, 
however, Macnaghten J. said at p. 696, “In view, however, of 
the decisions in Green v. Favourite Cinemas Ltd. ((1930) 15 
Tax Cas. 390) and Eastmans Ltd. v. Shaw ((1928) 14 Tax Cas. 
218), my view would be that it was a capital payment, and not 
a revenue payment.” 

The above decisions can, it is thought, be applied to the Com- 
monwealth Act in that such expenditure is not incurred “in 
carrying on” a business (or part of a business) for the purpose 
of gaining or producing assessable income, S. 51. At all events, 
where there has been a complete cessation of the income-producing 
operations out of which the necessity to make the outgoing arose, 
the expenditure is not deductible even if it be of an income 
nature, Amal. Zinc (De Bavay’s) Ltd. v. F.C. of T. (1935) 54 
C.L.R. 295. 

It is considered that in the interests of consistency and equity 
that the Commonwealth and State Acts should be amended so as 
to make the lessor assessable and to allow the lessee a deduction 
in respect of amounts paid by a lessee to induce a lessor to cancel 
a lease. If it be just to tax a lessee on a sum received by him 
from a lessor to induce the lessee to surrender his lease, and to 





190 THE AUSTRALIAN ACCOUNTANT APRIL 


allow the lessor a deduction in respect of the amount so paid, 
then it is just that the lessor should be assessable and that the 
lessee should receive a deduction when the position is reversed. 

The writer made this recommendation to the Commonwealth 
Commissioner as far back as 1930. 


TAXATION OF OVERSEAS SHIPS 


Section 129 of the Commonwealth Income Tax Act of 1936 
provides that an overseas owner or charterer of a ship which 
takes passengers, cargo or mails from Australia to overseas ports, 
is assessable upon an assumed profit of 5 per cent. of the amount 
paid or payable in respect of the carriage of the passengers, cargo 
and mails. 

A new Section, No. 135A, has been added to the Common- 
wealth Act by the Amending Act of 1938 which reads: 

“Where goods are shipped in pursuance of an agreement of the kind 
specified in Section seven C of the Australian Industries Preservation Act 
1906-1937, the amount paid or payable to the owner or charterer of the 
ship in respect of the carriage of those goods shall, for the purposes of this 
Division, be deemed to be the amount remaining after deducting from the 
amount which would be payable according to the gross rate of freight 
specified in the agreement, the amount of any rebate allowed in pursuance 
of the agreement, or any payment, whenever made, by the owner or char- 
terer, or out of funds provided by the owner or charterer, to any person or 
persons being the owner or shipper of the goods or the agent of either of 
them in respect of the shipment.” 

The following is an extract from the Commonwealth Trea- 
surer’s Explanatory Memorandum which was issued with the 
1938 Bill: 

“The agreements specified in Section 7c of the Australian 
Industries Preservation Act 1906-1937, provide, inter alia, that 
in consideration of periodical sailings to be provided by the ship- 
owners and the carriage of goods of the shippers at agreed rates 
the shippers agree to ship exclusively by vessels owned by the 
ship-owners. The agreed rates are gross rates subject to rebates 
if the conditions of the agreements are fulfilled by the shippers. 

“The statutory taxable income of the ship-owner or charterer 
is calculated upon the basis of the net freight money retained by 
the owner or charterer out of the total amounts paid or payable 
in respect of the carriage of such cargo, after deducting from the 
gross amount the rebates allowed to the shippers of the cargo. 
An exception is in the case of contracts for the shipments of wool. 
The rebates in respect of wool are usually paid to the shipper, 
while the gross freights are usually paid by the consignee. 

“The proposed amendment wiil overcome the technicality in 
the law which prevents wool freights being accorded treatment 
similar to that given to freight money on other forms of cargo.” 

The new Section applies to all assessments for year of tax 
beginning July 1, 1938 (based on income derived during year 
ended June 30, 1938, or substituted accounting period), and all 
subsequent years. 
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PENALTY FOR UNPAID Tax 


Section 207 (1) of the Commonwealth Income Tax Assess- 
ment Act of 1936 provided as follows: 

“If any tax remains unpaid after the time when it becomes due 
and payable, additional tax shall be due and payable at the rate 
of ten per centum per annum on the amount unpaid, computed 
from that time.” 

Under the proviso to S. 207 (1) the Commissioner is em- 
powered to remit the additional tax or any part thereof. 

Commonwealth income tax is due and payable 60 days after 
the service of the notice of assessment, S. 204. The Commis- 
sioner may in any case grant such extension of time for payment, 
or permit payment to be made by such instalments and within 
such time as he considers the circumstances warrant; and in such 
case the tax shall be due and payable accordingly, S. 206. 

It will be seen, therefore, that the extended date becomes the 
date when the tax becomes due and payable, and, under the 1936 
Act, any penalty for late payment was calculated from the 
extended date. 

In the Commonwealth Treasurer’s Explanatory Memorandum, 
it is stated that cases have not infrequently arisen where an 
amount of tax was not paid by the original due date, and the 
Department was obliged to commence legal proceedings for 
recovery. The taxpayer often then applied for an extension of 
time to pay, which was usually granted. But any such extension 
gave the taxpayer automatically a fresh due date for payment. 
In such cases, the penalty which accrued from the original due 
date to the extended date lapsed, notwithstanding that, in certain 
instances, it might have been considered just and proper that 
the penalty (or some part of it) should have been charged for 
the default in payment. 

In order to overcome this defect, S. 207 (1) has been amended 
by the Amending Act of 1938 to read as follows: 

“If any tax remains unpaid after the time when it becomes 
due and payable, additional tax shall be due and payable at the 
rate of ten per centum per annum on the amount unpaid, com- 
puted from that time or, where an extension of time has been 
granted under the last preceding section, from such date as the 
Commissioner determines, not being a date prior to the date 
on which the tax was originally due and payable.” 

The above amendment authorises the imposition of the penalty 
which, in the opinion of the Commissioner, is appropriate to the 
circumstances of each case. 

The above amendment applies to assessments for the financial 
year beginning on July 1, 1938 (based on income derived during 
income year ended June 30, 1938, or substituted accounting 
period), and all subsequent years. 
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The Basis of Assessment of Income 
Derived by an Executor 
By R. S. Turner, A.c.a. (Aust.) 


At the outset, it is necessary to stress that this article is con- 
cerned primarily with the liability to income tax of income derived 
by an executor as distinct from a trustee. Until recently, it has 
generally been considered that, for the purpose of Australian tax 
assessments at least, there was little significance attaching to this 
distinction. It remains to be seen whether there was good ground 
for such a view. 

The function of an executor is well understood. He must get 
control of the assets of the testator, where appropriate, convert 
them into cash, pay the debts of the deceased in their proper 
order, hand over the devises and legacies to the persons entitled 
thereto, invest any surplus cash in authorised investments and 
distribute the residue of the estate to the remaindermen or hand 
it over to a trustee with a final statement of accounts. On the 
other hand, a trustee may be defined as one who, while holding 
legal ownership or possession of, or dominion over the subject 
of the trust is bound to allow the beneficial enjoyment of the 
property to be reaped by another, who is called the beneficiary. 
In the case of many wills, the executor subsequently becomes a 
trustee, and although it may be difficult to decide at what precise 
time the status alters, it is still possible to point to income which 
has been received definitely by the executor, and not by the 
trustee. 

The executor is responsible for the administration of the estate, 
and this is not completed until all claims against the testator’s 
estate for debts, funeral and testamentary expenses, death duties, 
legacies, etc., have been satisfied. Assume in a given case that— 


(1) these claims have been satisfied ; 

(2) under the testator’s will, he bequeathed the residue to his 
two sons equally; 

(3) the administration of the estate was not completed until 
eighteen months after the testator’s death, and 

(4) during that period income amounting to £1,000 was 
received by the executor in respect of assets which were in 
his hands. 


Our problem is to decide in what manner the income so received 
is to be assessed to income tax—i.e., is an assessment to be issued 
to the executor, or should the separate assessments of each of the 
two beneficiaries include one-half of this income? 

We shall first consider the view which suggests that the bene- 
ficiaries should be assessed. As the relevant provisions of the 
Federal and each State Act are fairly uniform, reference will 
be made to the Federal Act only. Firstly, Section 26 (b) pro 
vides that the assessable income of a taxpayer shall include 
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“beneficial interests in income derived under any will... .” This 
is a positive provision, and appears applicable to the present case. 
Secondly, Section 19 enacts that “income shall be deemed to have 
been derived by a person although it is not actually paid over to 
him but is re-invested, accumulated . . . . or otherwise dealt with 
on his behalf or as he directs.” Accordingly, the fact that the 
beneficiaries did not actually receive the income during the year 
is not a bar to an assessment against them. Section 17 provides 
that income tax shall be levied and paid upon the taxable income 
derived by any person. 

The next set of provisions to be considered are found in 
Division 6 of Part III of the Federal Act, dealing with 
“Trustees.” The word “trustee” is given a very wide definition 
in Section 6, and the term includes an executor. Section 96 
reads : 

“Except as provided in this Act, a trustee shall not be 
liable as trustee to pay income tax upon the income of the 
trust estate.” 


This is followed by a provision that where any beneficiary is 
presently entitled to a share of the income of a trust estate and 
is not under any legal disability, his assessable income shall include 
that share. Section 98 enacts that the trustee shall be assessable 
in respect of the share of the trust estate of any beneficiary who 
is presently entitled but who is under a legal disability. Then 
follows Section 99, providing that where there is no beneficiary 
presently entitled to the whole or part of the income of a trust 
estate, the trustee shall be assessed. 

In our present case, we shall assume that the two beneficiaries 
are under no legal disability. Section 97 will cause each to be 
assessable in respect of one-half of the income of the trust estate, 
if he is presently entitled to that share. The words “presently 
entitled” hold the key to the solution of the problem. However, 
it is difficult to ascertain precisely what “presently entitled” 
means. The existing authorities are not particularly helpful on 
this point, but Dixon J. in The Executor Trustee & Agency Co. 
of S.A. Ltd. v. F.C. of T. (2 A.T.D. 35) uses the expression 
“indefeasibly entitled” when referring to beneficiaries whose 
interests had become vested in possession. In the present case 
it is argued that the necessary elements co-exist to give the bene- 
ficiaries interests vested in possession immediately after the 
testator’s death, and the fact that they cannot demand their shares 
until the executor has completed the administration of the estate 
does not prevent them from being assessed to income tax under 
the specific provisions of the Federal Act on the income of the 
trust estate, i.e., the income derived by the executor from the 
assets of the estate in his hands. One conclusion is certain—even 
if two different provisions of the Act appeared to make both 
the executor and the beneficiaries liable to tax on the income, the 
income could not be taxed twice. This point is made clear in the 
High Court decisions in the cases of Sir J. M. Higgins v. F.C. of 

c 
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T. (44 C.L.R. 297), and Executor Trustee & Agency Co. of S.A. 
Ltd. v. F.C. of T. (supra). 

There is another line of reasoning arriving at the opposite 
conclusion. This has been built up on a series of decisions under 
the British Income Tax Acts which contain no provisions com- 
parable with our Division 6 dealing with Trustees. A fairly 
complete list of these decisions is set out hereunder for the benefit 
of anyone who may desire to undertake some research on the 
point under discussion. Sudeley v. Attorney-General (1897 A.C, 
11); Dr. Barnardo’s Homes v. Income Tax Speccal Commis- 
sioners (7 T.C. 646) ; Marie Celeste Samaritan Society v. C.LR. 
(11 T.C. 226) ; C.1.R. v. Sir Aubrey Smith (15 T.C. 661) ; CLR, 
v. Wahl (17 T.C. 744); and lastly Corbett v. C.I.R. (21 T.C. 
449). 

The Barnardo Homes and Marie Celeste decisions related to 
cases where testators had left an interest in the residuary estate 
to charities. The underlying principle of the judgments was 
that where a testator bequeaths the residue of his personalty to 
trustees for charitable purposes, and the executors under the will 
receive the income thereof pending the final ascertainment and 
distribution of the residue, the property does not become that of 
the charitable trustees until the residue is distributed to them. It 
followed that, where income had been received by the executors 
under deduction of tax, an application by the charitable trustees 
for the repayment of that tax (under provisions conferring on 
certain charities exemption from tax) was unsuccessful. A 
succinct summary of the Courts’ view is contained in the follow- 
ing extract from the judgment of Lord Finlay in the House of 
Lords Appeal in the Barnardo Homes case (7 T.C. at page 668): 

“It appears to me that the present case is really decided by the decision 
of this House in Lord Sudeley’s case ( (1897) A.C. 11). It was pointed 
out in that case that the legatee of a share in a residue has no interest in 
any of the property of the testator until the residue has been ascertained. 
His right is to have the estate properly administered and applied for his 
benefit when the administration is complete. The income from which this 
Income Tax was deducted was not the income of the charity. It was the 
income of the executors. They were, of course, bound to apply it in due 
course of administration, but they were not trustees of any part of it for 
the charity. There had been no creation of a trust in favour of the charity 
in respect of this income, it was never paid over to the charity as income. 
What was ultimately paid over on the close of the administration was 
the share of the whole estate, consisting of capital and accumulated income, 
which fell to the charity. The executors, not the charity, were the 
recipients of this income, and there is no relation back in the case of the 
bequest of a residue. If no right of deduction at the source had existed it 
is the executors and the executors only who could have been made liable 
for the tax.’ 

In an earlier case, Trethewy v. Helyar (4 Ch. D. 53), Sir 
George Jessel stated: 

“It appears to have been long settled law that there is no residue of 
personal estate until after payment of the debts, funeral and testamentary 
expenses, and all costs of the administration of the estate of the testator. 
Therefore until you have paid the costs you do not arrive at the net 
residue at all, and when you do arrive at it it is distributed according to 
law. That is the principle.” 
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In the Barnardo Homes case, litigation commenced by the 
relatives of the testator against the charity, and ultimately settled 
by compromise, delayed the completion of the administration of 
the estate, and it will be observed that, as the House of Lords 
held that what was paid over to the charity and was said to be 
income was not income, but a sum equal to the income, a substan- 
tial sum was deducted for tax which could not be refunded to the 
charity after the conclusion of the administration. Obviously if 
the administration had not been delayed, the charity would have 
received more. 

The House of Lords’ judgment in the Barnardo Homes case 
was delivered on 21st February, 1921, and it was at once realised 
that the principle laid down could be somewhat unfair to 
charities which were residuary legatees, where the administration 
of an estate was unavoidably protracted. Accordingly a provision 
designed to mitigate the severity of the law as decided by the 
House of Lords was enacted by Section 30 of the Finance Act 
1922, paragraph (1) of which reads: 

“Where a charity is entitled to the residuary estate of any testator and the 
residue or some part thereof is not paid to the charity until after the expira- 
tion of one year after the death of the testator, there shall be treated as being 
income of the charity for the purposes of the Income Tax Acts such portion 
of the income, if any, which accrued to the estate in respect of the period 
between the expiration of the said year and the date of payment as would 
have accrued to the charity if the residue, or the said part of the residue, 
had been paid to the charity immediately after the expiration of the said 
year and the assets constituting the estate (excluding any part thereof 
specifically bequeathed or devised) on that date had then been apportioned 
tateably as between the creditors, legatees (other than specific legatees), 
and persons entitled to the residue.” 

This provision has improved the position of charities, and in 
the last decade, the cases with which we are concerned have 
affected individuals, and not charitable bodies. When the 
Barnardo case was before the Court of Appeal, Atkin L.J. 
observed that, since an executor was chargeable with income tax 
on income received by him during the administration, and before 
the ascertainment of the residue of the estate, a necessary conse- 
quence was that there could not be included in a residuary 
legatee’s super-tax assessment (i.e., as his income) a proportion 
of the income so received by the executor. Perhaps the Crown 
did not take this statement too seriously, because we find it 
unsuccessfully asking the Courts to confirm super-tax, or sur-tax 
assessments made in these very circumstances. Such a case was 
Corbett v. C.1.R. (21 T.C. 449), and in a very lucid judgment, 
Sir Wilfred Greene M.R. reviewed the authorities already men- 
tioned. 

The Court of Appeal has in effect merely followed the principle 
laid down in the House of Lords that the accumulation of income 
arising from a residuary estate before the appropriation of that 
estate to the residuary legatees does not cause such income to be 
regarded as the income of the beneficiary on its ultimate receipt by 
him. Romer L.J., untrammelled by authority, would probably 
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have given judgment in favour of the Crown in Corbett’s case. 
The starting point of his reasoning was the principle of the well- 
known case of Allhusen v. Whittell (1867 4 Eq. 295). But the 
overwhelming authority of the Barnardo decision led him to 
decide against the Crown. 

Sir Wilfred Greene pointed out that the Crown was successful 
in the Marie Celeste case after putting forward an argument 
precisely the reverse of its argument in Corbett’s case. I cannot 
resist quoting MacKinnon L.J. on this versatility of the Crown in 
argument. At page 470 he says: 

“T think that the Commissioners of Inland Revenue in this case are hoist 
with the two petards of their own previous making, the Barnardo case and 
the Marie Celeste case. The Marie Celeste case is absolutely indistinguish- 
able from this case.... Except for irrelevant considerations of consistency 
and possibly of decency, there is, of course, nothing to prevent the Appel- 
lants arguing as they did here, that the Marie Celeste case was wrongly 
decided by Rowlatt J. I think it was not.” 

If the judgment had exceeded twelve lines, one would almost 
expect to see the learned judge using the expression “sauce for 
the goose.” 

It is probably not difficult to see why, in some quarters, it has 
been argued that under the Australian Acts, the executor and not 
the beneficiaries should be assessed on the £1,000 mentioned in 
the hypothetical case earlier. Applying the English decisions 
to this case, some of the dicta would seem to decide the point that 
way. But under our law, is it sufficient to say “the income is the 
income of the executors” or “on the ultimate distribution, the 
beneficiaries do not receive income, but a sum equal to income”? 
At this point it is pertinent to quote from the dicta of the Master 
of the Rolls in Corbett’s case in considering the applicability of 
the Barnardo decision both to cases where the residue is settled, 
and where it is not settled. He says: 

“In neither case are the executors trustees; in neither case is the income 
the income of anybody but the executors; in each case the executors and 
not the beneficiaries are the recipients of the income, and there is no 
relation back; in each case, if no right of deduction at the source had 
existed, it is the executors and the executors only who could have been 
made liable for the tax. I myself attach great importance to the distinction 
drawn between the position and estate of executors and the position and 
estate of trustees, for this reason, that where trustees are in receipt of 
income which it is their duty to pay over to beneficiaries, either with or 
without deduction of something for trustees’ expenses on the way that 
income is at its very inception the beneficiaries’ income. It is perfectly 
true that for assessment purposes the trustees may fall to be assessed, but 
the income is the beneficiaries’ income from the very first and the expenses 
so paid out of it are paid out of it, so to speak, on the way. But, in the 
case of executors, it is not true to say (and this is how I read the opinion 
of Lord Finlay) that the income when received by executors pending the 
conclusion of the administration is the income of the beneficiaries in that 
sense.” 

The learned judge emphasises the important distinction between 
executors and trustees under British tax laws, but it is unarguable 
that this same importance does not exist under Australian taxing 
Acts. It has already been stated that in the Federal Act, Section 
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6 provides that “trustee” includes “an executor,” and accordingly 
references to a trustee are applicable to an executor. And this 
applies to Division 6 of Part III. Accordingly, we are still faced 
with the problem of whether or not the beneficiaries are presently 
entitled to the net income of the trust estate. “Trust estate” is 
equally applicable to circumstances where an executor or a 
trustee exists. 

For these reasons, it is submitted that the English decisions 
are not direct authorities which assist in the solution of the 
problem which arises under Australian law, either where the 
residue has been left to beneficiaries absolutely, or where there 
are settled shares with life tenants entitled to income only. Per- 
haps the best aid would be a concise statement as to when bene- 
ficiaries are, or are to be deemed to be, presently entitled to a 
share in the income of a trust estate. 

It will readily be observed that the facts of each particular 
case will determine whether assessing the executor or the bene- 
ficiaries would cause the greater tax to be payable. In the hypo- 
thetical case adopted herein, if the testator’s two sons each had 
an income of £250, and if £750 of the £1,000 were received in 
the first year of the administration, the aggregate tax payable 
would be less if each of the beneficiaries’ assessments included 
£375 of the trust income than if the executor were assessed on 
£750. The position would be reversed, however, if each of the 
sons had an income of £1,000. 





Deed of Inspectorship Declared Void 


Mr. Justice Lukin, in the Bankruptcy Court, recently declared 
void a deed of inspectorship under which, he stated, he under- 
stood that an accountant, the inspector under the deed, had super- 
vised and controlled a business for creditors. He found that the 
accountant was, in regard to the deed, a trustee within the meaning 
of the Bankruptcy Act, and, as he was not registered as such, had 
acted in contravention of the Act. His Honour directed that his 
opinion, with the papers, be forwarded to the Federal Attorney- 
General for such action as he deemed proper. 

In his judgment Mr. Justice Lukin said that, according to the 
deed of arrangement, the debtor sought from his creditors an 
extension of time for the payment of his debts until January 20, 
1938. This was granted, and he was permitted to carry on his 
business, subject to the provisions of the deed. 

The trustee to a deed of arrangement under the Act, Mr. Justice 
Lukin said, was generally a self-appointed trustee, who drew up 
the deed, or had it drawn up for him, and presented it for accep- 
tance to the creditors. The proposed administrator was referred 
to either as a trustee or inspector, whichever term the administrator 
preferred, but his position was not what he called it. 

In the present case the accountant was, in Mr. Justice Lukin’s 
opinion, both inspector and trustee. As he was not registered 
as a trustee the deed of arrangement was void. 
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A System of Production Costs 
By R. A. HIcKIN, A.1.C.A. 


The system of costing recommended in this article is applicable 
to any concern producing chemists’ and grocers’ sundries, etc., 
and the principles stated have an almost general application to 
any class of business. 

From a costing point of view, the finished article comprises 
charges representing : 

1. Material 
2. Labour 
3. Overhead expense. 


Costing is concerned with so combining these elements that a 
cost of each product emerges, so that appropriate charges may 
be made to the cost of goods sold account when the goods are 
disposed of. 

Before costing can be attempted, a satisfactory method of 
recording materials used and labour employed must be in opera- 
tion. In most concerns of moderate size there will be no difficulty 
on this score, because the advantages of perpetual inventory and 
an adequate labour record will be recognised; but in some busi- 
nesses, where tradition counts for more than progress, it may be 
necessary to make a preliminary survey with the object of chart- 
ing a scheme which shall provide the information which is essen- 
tial to any complete costing system. 

Let us now visualise the factory operations which precede the 
passing of the finished goods into stock for sale. 

First of all, the raw material required will be purchased on 
formal orders properly authorised and recorded. When the goods 
enter the store they will be examined, comparison being made 
with the order, a copy of which should be supplied to the ware- 
house foreman, and with the supplier’s delivery note. If the 
delivery is satisfactory and the quantities and standards agree 
with the order requirements, they will be passed into stock. Gene- 
rally speaking, two independent records will be kept of the goods 
purchased. The warehouse foreman will need to keep a detailed 
inventery record of quantities, and the office will record the 
incoming and outgoing stocks in a raw material register or 
ledger, controlled by an account styled “raw material stocks” in 
the general ledger. The warehouse foreman’s record will be 
concerned with quantities only. He is not interested in the values 
of the goods, his only concern being to see that his record provides 
him with a means of determining the actual stocks of each line 
from time to time, and with a guide by which to check his 
periodical inventory. The office record, on the other hand, must 
be detailed. There should be a provision in each stock account 
for full entries of incoming and outgoing stocks, with the date 
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of delivery and also in some cases of the order, the supplier’s 
name, the unit cost and the total value. The stock ledger or 
register should be balanced every month in the same way as the 
trade ledgers, the total value being reconciled with the control 
account. 

The next step is the receipt by the factory of the production 
order from the management. This will usually be prepared 
monthly, based on an estimate of the sales, after taking into 
account the existing stocks and the required low limit in respect 
of each item. The month’s operations should then be charted, 
so that the stocks required before others may be proceeded with 
at once. The aim of the factory administration should be com- 
plete production within the month of all orders communicated, 
so that there will be no overlapping from month to month. 

Having decided upon the first job to be given attention, the 
factory supervisor prepares a requisition on the warehouse for 
the quantity of raw material estimated to be sufficient for the 
processes involved. It is not always possible to requisition the 
exact quantities required, and in such a case an over-estimate 
should be made, any raw material left over being returned to store 
after the job is completed. 

For the requisitioning of raw material the following form will 
be found suitable: 


MATERIAL REQUISITION. 


Number Job Number 





Please Supply: Pounds 
Ingredient A 


Factory Supervisor 


Warehouse Foreman 
. 

The requisitions will be printed in duplicate or triplicate, 
according to whether the job cards are written up in the factory 
or the office. If the office staff attends to the clerical duties of the 
factory administration the requisition forms should be printed in 
triplicate, the first copy for the warehouse, the second for the 
office or the factory as the case may be, and the third to remain 
in the book. 

It may be necessary, as mentioned above, to return some of the 
material requisitioned, after the process is completed; when this 
is done, a Material Returns Slip will be made out as follows: 
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MATERIAL RETURNS SLIP. 





Number.......... Job Number.......... a 19,, 
Please Receive: Pounds 
Ingredient C 
D 
Signed : 
paewbivakedieesedeus Factory Supervisor 


Material Returned to Stock: 
sees SEA AIR oe? Warehouse Foreman 


These forms will be distinctively tinted to prevent confusion 
with the requisitions, and the same number of sheets will be 
required as for the latter. 

The method suggested provides for the use of job cards, on 
which the materials used for the processes are stated in the actual 
quantities processed, after adjustment for material returned. 
For this reason the suggestion which is often made that the requi- 
sition slips should be individually costed is discouraged. The 
requisitions relate to the quantities only, and are subsidiary to the 
job cards, which provide the basis for cost reports. Usually, the 
goods will be purchased from time to time at varying prices, owing 
to market fluctuations, and this involves unnecessary calculations, 
when it is considered that usually some of the materials will be 
returned to store. Where these conditions do not obtain, that is, 
when it is possible to requisition the exact quantities required for 
each job, the functions of requisition and job card may be advan- 
tageously combined on the one sheet; but as this very often is not 
possible, it may be stated that quantities only should be shown 
on the requisitions, and the calculation of costs of the materials 
deferred until the job cards are made out. 

Let us now follow the two slips used for record purposes. The 
original will be retained by the warehouse, after the requisitions 
have been filled or the returns placed in stock, for entry in the 
stock records. It will be then placed on file in the warehouse. 
The second copy will be used for writing up the job cards, and 
here it is important to remember that for each job there may be 
several requisitions and returns of stock, so that a separate record 
for each should be kept for the purpose of compiling the job 
cards, in order that the possibilities of error may be reduced to a 
minimum. If this is the case, the journal kept for these entries 
should be so ruled that it is possible to add, without confusion, the 
material used for each job separately. It may be convenient to 
keep it in columnar form, or with a separate page for each job; 
circumstances will decide which method is preferable. Here it is 
necessary only to indicate the need for some such record when 
there is a multiplicity of requisitions and return slips for each 
job. The duplicate of the forms, then, is the basis for compiling 
the job cards, which will be made up as follows: 
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NG ai cwiin snd Job Number.......... ewer 19.. 
Ingredient. Quantity. | Unit Cost. Value. 
A 
B 
C 
D 
E 
Pree hours at .... per hour. so 
DET Sbcneeonnens Pounds at .... per pound. _ ws i 

















Provision is made in the job cards for certain particulars. These 
are: 
1. Unit cost and value of each ingredient 
2. Labour hours and cost 
3. Yield 
4. Cost of yield per pound (or other unit). 


The finishing job cards will be in substantially the same form, 
the item “bulk” taking the place of the raw materials, followed 
by a list of the packaging materials, and concluding with the 
labour and the yield as in the primary job cards. 


We will now consider each item in the job card shown above: 


1. It is recommended that detailed records be kept of all 
material used in manufacture. Probably the best ruling is the 
conventional general ledger ruling, with a debit column on the 
left and a credit column on the right, with a space on each side 
of the account for the entry of details. The details to be entered 
in the stock accounts are: 


1. Date of delivery. 

2. Name of supplier. 

3. Quantity. 

4. Unit cost ( viz., per pound, per thousand, etc.). 
5. Value or invoice price. 


From these stock accounts will be obtained the information 
required for completing the materials section of the job cards 
and in this connection it is desirable that the prices of the different 
deliveries be carried down and written off in order of purchase, 
rather than averaged on the occasion of each fresh delivery. These 
remarks do not apply if a system of standard costs is in opera- 
tion, as in such case the materials used will be written off to costs 
at a predetermined value per unit; but this is a question which it is 
not possible to go into here. Failing the use of a standard cost 
basis, the material should be written off in the order of purchase. 
2. The basis of the labour record is the daily time card for 
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each employee, showing details of the time spent on the various 
operations. The cards should be filled in by the employees or the 
overseer; if the employees are made responsible for their own 
cards, they should be checked by some responsible person. A 
suitable ruling for the daily time cards is as follows: 


Daity TIME CARD. 


Employee : 





8 a.m. 
8.15 a.m. 
8.30 a.m. 
8.45 a.m. 
9 a.m. 
9.15 a.m. 
9.30 a.m. 
9.45 a.m. 
10 a.m. 
10.15 a.m. 
10.30 a.m. 
10.45 a.m. 
11 a.m. 
11.15 a.m. 
11.30 a.m. 
11.45 a.m. 
12 noon. 
12.15 p.m. 
12.30 p.m. 





The time is shown at quarter-hourly rests, as this should be 
sufficiently exact for most requirements. In entering his card, the 
employee would group his starting and finishing times on a par- 
ticular job together, and write in the blank space a brief descrip- 
tion of the work done. 

A preliminary question to be decided, before beginning the 
actual work of entering these cards in a suitable record book, 
concerns the manner in which the hours worked should be entered. 
On what basis shall we charge direct labour, including overtime, 
to the various processes? The answer depends entirely upon 
circumstances, and it is impossible to do more than generalise, 
at this point. The accountant must take care that he does not 
allow purely theoretical distinctions to cloud his mind on this im- 
portant matter. The tyro will probably answer by saying: “The 
processes should be charged the actual cost of the labour employed 
on them.” This is in accord with principle, but there is another 
factor to consider. It frequently happens that employees are 
changed from one process to another for no better reason than 
convenience. That is to say, they are able to spare time when a 
certain job requires to be done, whereas the operative who usually 
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attends to the work is engaged, perhaps, for a similar reason, on 
some other process. The necessity for considering this factor 
will be more apparent to the experienced accountant than to the 
new graduate, for whom this advice is especially given; it is 
necessary, therefore, to stress the point. It is likely that this 
factor will bear more upon the packaging of the goods than the 
preliminary processing of the ingredients, but it may be assumed 
that some changes of personnel take place during the manufac- 
turing processes as well, so that in considering the basis of charg- 
ing direct labour costs it is necessary to take this factor into 
consideration. If, as is sometimes the case, certain specialised 
processes require the permanent attention of some one employee, 
or a group of employees, such a process or processes should be 
regarded as being in a different category from the others, and 
treated accordingly. For the rest, however, it is desirable that 
the total number of hours worked, including overtime, be divided 
into the total labour cost in order to arrive at a cost per hour 
of labour employed, and the processes be then charged on this 
rate. Where convenience decides the personnel, it is inequitable 
to penalise a particular process by charging to it the higher cost of 
the actual labour employed, while some other process escapes 
with a lighter charge than usual. 

It is now necessary to treat more fully the question of overtime. 
How is it that overtime arises? Simply because, for some reason 
that is immaterial to our enquiry, there is not sufficient time during 
the ordinary working hours to get through the work required, 
and in consequence certain jobs which cannot wait, must be done 
outside the ordinary hours, at increased rates of pay. Should 
these specific jobs be penalised? Assuredly not. Overtime should 
not be charged specifically to the jobs done after hours, but over 
the whole production of the costing period, so that each process 
will bear its fair proportion of the extra charge. Consequently, 
when entering the labour hours and arriving at a uniform rate, 
the question as to whether the work is done within the ordinary 
daily period or outside it, should be ignored; the total hours 
should be added, and divided into the total labour cost. 

From the daily time cards, two records will be written up, viz. : 

1. Wages Book. 
2. Register of Factory Labour. 

Each employee will have a symbol allotted him, which will 
serve for purposes of identification, and will obviate the neces- 
sity for the names to be written in on each page of the dissection 
record. There are two alternative methods of entering up the 
labour record. The first is to have a page for each employee, and 
the second is to devote a page to each working day. The latter 
will generally be found the more convenient of the two, and the 
following is accordingly suggested as a suitable ruling for each 
page of the register: 
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REGISTER OF Factory LABour. 





Processes. 
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In view of the fact that, on some days, certain of the employees 
may be working on more than one job in a certain process, it is 
desirable that the column headings be not printed, but written in 
as required. This permits of the correct entries being made 
without alterations of the headings with the possibility of mistake 
which is inseparable from such a method. 

After accruing for the period, if any, at the end of the month, 
in respect of which payment is made some days later, and revers- 
ing any such entries made for the previous month, there will be a 
sum in the factory payroll account representing the cost of the 
labour employed on manufacturing and incidental operations for 
the month. This will comprise the wages of : 

1. Male manufacturing staff. 
2. Female manufacturing staff. 
3. Cleaners, etc. 

Speaking very generally, it will often be found that the male 
labour is engaged in processing raw material, while the packaging 
of the products is the work of the female staff, at lower wages. 
The wages should therefore be divided into three groups as listed 
above; that is to say, the total hours of the male manufacturing 
staff should be ascertained in a summary at the end of the month’s 
entries in the labour register, and divided into the total male 
manufacturing labour cost to arrive at a flat rate on which the pro- 
cesses should be charged; the same procedure being followed in 
respect of the female labour. The factory cleaning will usually be 
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done by a special employee or employees, and in such case their 
wages should be separated from the direct labour hours and cost 
before the calculation of the rate per hour of male and female 
staff is made. 

3. Yield, and 

4. Unit Costs, are self-explanatory. 

For the purposes of our enquiry, we will suppose that there are 
five preliminary processes in the manufacture of three standard 
lines of goods, and three finishing processes. The products we 
will call respectively, A, B, and C; the preliminary processes Al, 
A2, B1, B2, and C1; and the finishing processes A3, B3, and C2. 

From an examination and analysis of the direct labour employed 
and the machines operated we ascertain the following figures: 
Process. Machine Hours. Labour Hours. 

Number. % Number. o/s 
82 ' 45 

.. 40 30 

. 730 775 
16 20 
30 47 
93 151 
72 93 
-— 175 13-1 
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1063 100.0 1336 100-0 














It will be seen that figures have been assumed for the machine 
hours. These would be obtained from the factory labour register, 
separate columns being provided for the entries. Where all 
machines used are of a fairly uniform rate of horse-power, such 
a basis is an equitable one; where, however, the power of the 
machines vary, it will be necessary to calculate the actual power 
consumed by each, having regard to the number of hours the 
various machines are in operation. For simplicity, it is assumed 
that in this case the power of the machines is uniform. 

We assume, further, that the total direct labour cost for the 
month is £50, of which £18 is in respect of male labour and £32 
female. Further, that no one process requires specialised labour, 
and that therefore a uniform rate may be applied to each. We 
find that the cost of the male labour averages 18-38d. per hour, 
and the female labour 6:97d. Using these rates, the direct labour 
will be charged to the processes as follows: 

Process. Male Labour. Process. Female Labour. 
ieee Oe <6. 14 se is Ee 
See area ee SS 
eee issn 2 2 
Ter 
eer 


£32 0 0 
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We will now proceed to give attention to the allocation of over- 
head expense. This will comprise, usually: 


Supervision 

Costing salaries 

General factory labour 

Factory rent 

Depreciation of machinery 

Power and light 

Factory insurance 

Workers’ compensation insurance. 
Miscellaneous factory expense. 


CHONAWP why 


1. Supervision will comprise the salaries of the factory 
administration, some members of which will be engaged in the 
supervision of manufacturing operations and others in the super- 
vision of packaging. The salaries should be divided into groups 
accordingly, and allocated to the processes on the basis of labour 
hours of each process in the respective groups. 

2. Costing salaries represent the clerical salaries of the costing 
department, including the cost accountant’s time, or the propor- 
tion of the accountant’s time which is spent on this work. It is 
not possible in a general article to lay down any hard and fast 
rule for the allocation of this expense among the processes. For 
the purpose of this article labour hours have been used, but under 
most conditions it will be found that a more relevant basis will 
be possible. 

3. General factory labour will comprise the wages of cleaners, 
etc., and should be allocated on the basis of labour hours of both 
male and female staff. In practice it will be found that there 
is considerably more cleaning necessary after certain processes, 
and in such a case the labour hours basis will need to be modified 
to suit actual conditions. 

4. Factory rent presents a more complicated problem. Un- 
doubtedly the more correct method is to measure the actual space 
occupied by the manufacturing and packaging operations, together 
with storage space for the materials in store, and to charge the 
occupancy cost accordingly. This should be perfectly satisfactory 
as regards most of the processes, as the situation of the various 
machines, lighting facilities, etc., determines the location of the 
various jobs in a particular area of the factory. Some packaging 
processes, however, are largely manual operations, and can be 
carried out in almost any part of the building, wherever there 
happens to be a convenient space available at the time. This 
complicates the basis of allocation. Some modification of the 
measurement method is required in such circumstances, and to 
get over the difficulty it will be found suitable in many cases to 
apply the strict measurement method to those processes which are 
permanently situated in some particular area, but to use a combina- 
tion of labour hours and articles produced in respect of the other 
processes. 
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5. Depreciation charges will naturally be based on the actual 
depreciation of each item of plant; a plant register should be kept, 
showing all relevant particulars, including the depreciation taken 
year by year. This serves a useful purpose in addition to 
providing a means of making exact charges to the processes, as 
it enables correct entries to be made when the various items of 
plant are retired. 

6. Generally speaking, it should be possible to base the charge 
to the processes for power consumed, on the actual horse power 
of the machines in operation, together with the number of hours 
the respective machines are in use. Where the machines are of a 
fairly similar power, machine hours should be a suitable basis. 
Whichever method be adopted, it should be borne in mind that 
too much discrimination in such matters will defeat the object of 
costing. Simplicity, together with reasonable accuracy, should 
be the ideal, and the basis of allocation which gives accuracy with 
the minimum of effort should be the one adopted. 

7. Factory insurance will be allocated on the basis of the values 
of the stocks carried, and the plant used, for each process. In 
view of the fact that, in practice, the volume of production of 
individual lines will vary from month to month, such standing 
charges should be allocated tentatively over the estimated pro- 
duction for the year, and applied to current production at a 
predetermined rate so that, given a volume of production reason- 
ably close to the estimates, the expenses will be exactly absorbed 
during the year. This will make for uniform costs, which should 
give satisfaction to the general executive and the production 
department alike. 

8. Workers’ Compensation insurance naturally applies to the 
labour cost and should be allocated accordingly. 

9. Miscellaneous factory expense should be allocated on labour 
hours, where it is not possible to relate any part of the expense 
directly to some unit or units of production. 


Now let us assume that the overhead expenses are :— 


I i ek Sa ae. deen. KeOROD £45 
SE cs an We a ee wawE Oe 16 
General factory MS od pled, ws 15 
Factory rent ie 96) 62 Stale AN 12 
Depreciation plant .. .. .. .. .. os «- 14 
eee SON os we cu 6k 00 Ue Oe 7 
eee 2 

W. compensation insurance .. .. .. .. 10 0 
Miscellaneous factory expense .. .. .. 6 


We now proceed to allocate the expenses on the bases suggested 
above, and from the figures thus ascertained, prepare a journal 
entry as follows :— 
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Processes Al 
A.l | A2 |A3 : 
0 O Raw materials | mere 
0 O_ Direct labour Al 
0 O Supervision . 
0 O- Costing salaries Al 
0 O- Gen. fac. labour | 
0 O- Factory rent — 
0 O _ Depreciation W 
0 O- Power and light perio 
0 O- Factory insurance was : 
10 O W. comp. insur’ce. for t' 
0 O Misc. fac. exp. | 
1811 0 O £ i£ £ etc. 








It is unnecessary to give the actual figures as allocated for the 
processes, as the object is merely to provide a form of entry — 
which should be suitable in the circumstances outlined. We now 




















proceed to make up, from the job cards and the expense allocations, Bulk 
the manufacturing and finishing reports as follows :— = 
REPORT OF MANUFACTURING Cost oF “A” Ingre 
February, 1939 a 
Process Al Tota 
; co! 
Pounds Per Pound Value as 
s. d. ce Or 
Ingredient: a. . 7,008 u 272 
oa 1,470 Z| 48 
12,182 35) 144 
741 3 29 
215 | 3 170 
Ingredient cost . | 21,616 
ee a ee ne a ae ee 
fe ee ee eee Tr 
og Pe ee eee : 
General factory labour... .. .. .. .. —_ 
CS Ge wi: ad ak ee ee be OD Az 


CE is: ia Se ve ae wa Se Oe 
Se GN ME ns. se 08 ae oa (Os , 
Factory insurance .. ba wa! wa ee . 
Workers’ compensation insurance .. Az 
Miscellaneous factory expense . .. .. 





Manufacturing 
Cost of Al . 21,616 74 
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Al im storage 
beginning of 
month . , 





Al in. storage 
end of month 





Al drawn for ' 
A2 process . 21,616 674 TY 10 














We have ascertained that the total manufacture during the 
riod, was, as regards Al, 21,616 pounds, also that the total cost 
was £674/1/10; and that the quantity produced was entirely used 
for the following process. We now proceed as follows :— 
REPORT OF MANUFACTURING Cost oF “A” 
February, 1939 
Process A2 





Pounds Per Pound | 





£ ea 2 
Bulk materials 
drawn from 
process Al . . 21,616 74 674 1 10 
Ingredient: f . . 307 374 19 1 
> % 458 1 0% 24 O11 


Total ingredient 
.6 2 ss | eee 74 699 110 














< 


ve ee ore a ee re 
Overhead : Supervision , a ee ae: eerie 
DP 6 es 56 46. wa, %% 
General factory labour... .. .. .. 
Factory rent .. .. ithe 
er ae 
Power and light .. 
Factory insurance .. , 
Workers’ compensation insurance 
Miscellaneous factory expense 








Manufacturing 
cost of A2 . 22,381 7? 


A2 in storage 
beginning of 


month . . 3,079 72 
A2 in storage 
end of month 











A2 drawn for 
A3 process 25, 4 799 13 10 
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Similarly, we remark that our job cards have given us a total 
production of 22,381 pounds of A2, and our cost report shows 
the total value of this bulk stock at £704/15/1. Here, however, 
another factor enters. On referring to our report for the pre- 
vious month, we find that a balance of 3079 pounds was carried 
forward; this figure should be brought into the report for the 
current month as shown. Further, our job cards for the packaging 
process show that all the stock, including that brought forward 
from the previous month, was used, and accordingly it is written 
off to finishing process with current production. 

The report of the finishing cost will be prepared on the following 
lines :— 

ReEporT OF FINISHING Costs 


February, 1939 
































A | B 
£:3¢€ Sa 4 i 

Bulk used: 

25,460 Ibs at 7d. Ib. 799 13 10 

5,425 Ibs. at 84d. Ib 191 7 7 

13,320 Ibs. at 10d. Ib 59115 4 
Packaging material 

per annexed list . 201 0 0 41 0 0 47 0 0 
ee eee 2210 8 47 8 eS 
Overhead : 

Supervision . . . 26 2 0 sigs 5 17 ll 

Costing salaries . 3 7 116 2 2 18 

Gen. factory labour 8 14 0 1 13 11 119 4 

Factory rent... 461 17 3 16 8 

Depreciation . . . 912 4 1 4 4 is 

Power and light . $% 2 12 2 18 1 

Factory insurance oe 4 6 a a 

W. comp. insurance 5 0 a 1 4 

Misc. factory exes. 3 9 6 13 7 15 9 
Total manufacturing 

 FPererr Ss £1,090 0 4 £249 0 0 £656 13 3 
Quantity produced 

(gross) — 997 6 0 199 6 0 185 0 0 
Cost per gross this 

ra #1 1 103 41 4113 £3 11 104 
Average cost. per | 

gross this year . . #1 0 14 #1 5 43 #312 i 





It has not been considered necessary to give the reports of the 
primary processes for the products B and C, as they would follow 
along the same lines as A. For the finishing costs sheet, however, 
figures have been assumed so that in making the entries for the 
month’s manufacture, complete figures would be available. 

The finishing costs sheet gives us costs for the three products, 
of the quantity manufactured. ‘These are as follows :— 

Product A—997 gross 6 dozen @ £1/1/103 per gross. 
Product B—199 gross 6 dozen @ £1/4/1132. per gross. 
Product C—185 gross @ £3/11/10,% per gross. 
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The next step is to make journal entries to record the manu- 
facture. The first entry for the allocation of the raw materials, 
labour and overhead, has already been shown. There remain the 
transfer entries between the processes, and the entry writing off 
of the manufacture from the finishing process accounts to finished 
stock. These will be prepared as follows :— 

Process A2 Dr. 

To process Al Cr. 
Al drawn for process A2 
Process A3 Dr. 

To process A2 Cr. 
A2 drawn for process A3 
Process B2 Dr. 

To process Bl Cr. 
Bl drawn for process B2 
Process B3 Dr. 

To process B2 Ce. 
B2 drawn for process B3 
Process C2 Dr. 

To process Cl Cr. 
C1 drawn for process C2 

These entries record the transfers of bulk stock from the 
primary process of each product, on to the intermediate process 
and thence to the finishing process. It now remains to write the 
production out of the process accounts into finished stock, as 
follows :-— 


Finished stock Dr. 
To process A3 Cr. 
Process B3 Cr. 
Process C2 Ce, 


February production passed into stock :— 
A, 997 :6 : 0 @ 41/1/1032 per gross—#£1,090/0/4. 
B, 199 : 6 : 0 @ £1/4/114} per gross—£249/0/0. 
C, 185 : 0 : 0 @ £3/11/10,% per gross—£656/13/3. 
The spaces in the foregoing entries for figures have been left 
blank, as, with the exception of A, for which full reports were 
shown, any figures used would be assumed, and the principle is 
quite clear without them. The finished stock ledger would now 
be posted from this entry, the details being entered for preference 
in the conventional debit and credit form in common use. The 
next and final entry to be made is that writing off out of finished 
stock account, the stock sold during the month or other accounting 
period. The quantities will be obtained from the sales dissection 
record, and an entry made as follows :— 
Factory cost of goods sold Dr. 
To finished stock cz. 
February sales (detailed). 
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For simplicity, the historic method of costing has been followed 
in this article, to enable the student to follow the work closely 
throughout. To a certain extent, however, standard cost methods 
are replacing the older form of rendering costs, just as the general 
practice of budgeting is replacing the time-honoured method of 
depending on historic statements entirely for a knowledge of the 
progress of the business, and for a basis of computing future 
results. The historic method of costing, however, is a valuable 
introduction to the principles involved, and the procedure outlined 
above should enable the young accountant to approach his costing 
duties intelligently. 





The Calculation of an Index Showing the Variation 
in the Cost of Living 
By S. Hays, B.com. (Hons.), F.s.s. 


Amongst the various economic ideas which are finding more and 
more favour is the one that wages should have some reference to the 
cost of living. The distinction between real wages and nominal 
wages is a fundamental one, and it is only by altering nominal wages 
in accordance with variations in the working class cost of living, that 
the standard of living of the employee is safeguarded in times of 
rising prices. Although in Britain only a small percentage of the 


working population is remunerated in strict accordance with the 
measured cost of living, the principle of the connection between 
wages and the cost of living is everywhere tacitly assumed. A great 
deal of interest is displayed in the variations in the Ministry of 
Labour cost-of-living figure which is published monthly and many 
demands for increased wages are based on a rise in the cost of living 
as evidenced by this figure. A short description of the manner in 
which this index is calculated may therefore prove of interest. 
The question of the suitability of this index, too, is an important 
one. 

To begin with, the Ministry of Labour cost-of-living figure 
shows the “average increase in the cost of maintaining unchanged 
the pre-war standard of living of the working classes.” Thus, when 
it is stated that the cost-of-living figure for December, 1938, is 56, 
we are to understand that the cost of buying those goods and 
services which were normally bought by working classes in pre-war 
days was 56% higher in December, 1938, than in July, 1914. The 
calculation of this figure involves a knowledge of the manner in 
which working class incomes were expended in pre-war days and 
of the rises in retail prices which have taken place since. 

The first type of information was obtained by the method of 
sampling. A number (2,000 in all) of working class budgets drawn 
from a representative group of artisan families was the subject of 
a detailed study made by the Board of Trade some time previous to 
1914. This study revealed that, out of an average family income 
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of 36/10 per week, 22/6 was spent on food; 5/9 on rent and rates; 
4/9 on clothing; 2/10 on fuel and light, and 1/- on other items. 
This meant that the average proportion spent along each line of 
expenditure comprising the working class budget worked out at 
74 for food, 2 for rent and rates, 14 for clothing, 1 for fuel and light, 
and 4 for other items. In calculating the cost-of-living figure these 
proportions are still used in order to weight each group. The Board 
of Trade investigation also revealed how the amounts expended in 
each group were distributed amongst the items composing the 
group. Thus, it appeared that twice as much was spent on beef as 
on mutton, that butter accounted for nearly as much as beef, and 
soon. These items were given weights calculated on the basis of 
the proportion of the income spent on them. These weights appear 
in the table which follows. Similar details were obtained in respect 
of the items included in the other four groups. 

The difference in price between the present and July, 1914, is 
obtained by collecting details of prices from a very large number of 
sources and comparing them with the prices ruling in July, 1914. 
Thus, in the case of the items contained in the food group, returns 
from 509 towns and from over 5,000 retailers of all kinds are 
received each month. From these figures, the average increase or 
decrease in prices is expressed as a percentage. The percentage 
changes in the prices of items which comprise the other groups are 
also calculated from a similarly wide range of sources. 

As an example of the calculation of the index which represents 
the change in food prices, the percentage changes in the price of 
individual items, together with the weight assigned, are set down 
below. The figures refer to a summer month when the food index 
is lowest, and the method of calculation is indicated also. 


CALCULATION OF THE Foop INDEX 
II III IV 
Percentage increase 
Weight over July, 1914, Product of 

Item. assigned. prices. Cols. II and IIT. 
am tod 48 134 648 
Mutton .. .. 24 234 564 
MR a en 19 26 494 
a 9 103 927 
ae 20 26 520 
aes 50 42 2,100 
re 22 38 836 
ee 19 12 228 
a 25 71 1,775 
ss an ae 41 4 164 
CREE. 6 oc 10 2 20 
Margarine . .. 10 -17 
St ae <i 19 37 703 
Potatoes .. .. 18 59 1,062 


334 9,871 
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The Food Index shows an increase of 
od over July, 1914, figures, 
ie., 29%. 

In a similar manner, indices are worked out for the four other 
groups. It will be seen that the average employed is the arithmetic 
mean. This, whilst not quite so satisfactory as the geometric 
mean, is much easier to obtain. The final cost-of-living figure is 
a weighted average of the indices calculated for the five groups of 
items. For the same month as the above figures refer to, the other 
indices were as follows : Rent and Rates, 59% ; Clothing, 90% ; Fuel 
and Light, 80% ; and Other Items 70%. 

These values, weighted in accordance with the proportions 
already discussed, give a final figure as follows: 

(29 X 73) + (59 X 2) + (90 X 13) + (80 X 1) + (70 X 3) __, 
124 % 

Thus, the cost-of-living figure for the month in question was 
47%. 

Of late, the method of calculating this index has been freely 
criticised. So much so, that a Government Committee is to report 
on the possibility of a new basis being found. The main criticism 
which can be levelled against the present method is that the sample 
on which the weighting system is based was not sufficiently large. 
In order to eliminate this possibility in the future, 30,000 families 
have prepared very detailed budgets at four different periods of the 
year and the results derived from these will doubtless be used, if 
and when a new system is decided upon. This more representative 
sample will naturally make possible a comparison of the changes in 
the price of the hundred and one things which now enter into the 
working class expenditure but for which no provision is made in 
the present calculation. Again, it is very probable that the weights 
assigned to each group need some modification. No criticism 
whatever can be levelled against the method of collecting individual 
prices; these are very representative indeed. Another admirable 
feature about the present system is that the cost-of-living figure 
which refers to the first day of each month is available before the 
middle of the same month. On the whole, the index has served a 
very useful purpose and its variations have probably followed very 
closely the changes in working class cost-of-living. Once the basis 
on which the figure is calculated is widened its value should be 
further enhanced. 








Employer and Employee 
PRESUMPTION OF YEARLY HIRING 
By J. A. L. Gunn 


One of the most difficult problems in connection with service 
contracts is to decide the appropriate length of the notice to 
terminate such a contract in any particular case. 
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In Halsbury’s Laws of England, 2nd Ed., vol. 22, p. 144, par. 
235, the following passage appears: 

“If a contract of hiring and service is a general hiring, that 
is to say, without limitation of time, there is a presumption that 
the hiring is for a year, whether the contract is oral or in writing. 
This presumption exists not only when the origingl contract was 
a general hiring, but also when, at the expiration of a contract 
for a definite period of service, the service is continued under a 
second contract which is indefinite as to time .... The pre- 
sumption of a yearly hiring is capable of rebuttal; it is not an 
inflexible rule and must be considered in connection with the 
circumstances of each case.’ 

The passage quoted was in terms approved by one of the 
members of the English Court of Appeal recently, i.e., by Slesser 
L.J. in De Stempel v. Dunkels [1938] 1 All E.R. 238 at p. 252. 

In a still more recent English case—Jackson v. Hayes Candy 
& Co. Ltd. [1938] 4 All E.R. 587, du Parcy L.J. a. p. 589 makes 
the following comment on the above passage: 

“T am inclined to think that that statement of the law, correct 
though I believe it to be, would probably surprise a great many 
people. I do not think that it is always ss ed by people 
carrying on business, or generally by persons employing servants 
of one kind or another, that that is the law, and !no doubt it is 
true that from time to time reasons have been foupd—sometimes 
rather eagerly sought and found—by the courts for saying that 
that presumption is rebutted. Nevertheless, the prdsumption does 
exist, and the law still is as it is stated to be in pe passage of 
which Slesser L.J. has approved.” 

Where it is an agreement for a yearly hiring, the! hiring expires 
at the termination of each year. Where it is a contract for an 
indefinite time but is not a yearly hiring then the employee is 
entitled to reasonable notice of termination of th¢ contract. 

In Jackson v. Hayes Candy & Co. Ltd., supra, a contract of 
service was made by letter stating that as from;December 20, 
1931, the plaintiff’s salary was to be £340 per anjum. Subject 
to certain conditions, the plaintiff was to receive| a commission 
of 4 per cent. of the turnover in excess of £40,000, The follow- 
ing phrase was added: “No commission to be payable except 
for a complete year.” On August 7, 1936, thd plaintiff was 
given one month’s notice to terminate his employrhent. He was 
offered, but declined, employment in a different capacity and at 
a lower salary: 

Held: (i) the terms of the contract, especially that relating 
to commission, were those of a yearly hiring, and the contract was 
only determinable, therefore, at the end of a complete year of 
the service. 

(ii) the plaintiff was entitled to what he woul! have earned 
from August 7, 1936, to December 19, 1936, less any sum that 
he in fact earned between those dates. 

(iii) the plaintiff was entitled to refuse the enjployment in a 
different capacity and at a lower salary. 


| 
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The rule with regard to an indefinite hiring, being, in the 
absence of a special agreement to the contrary, a hiring for a 
year, arose out of the hiring of agricultural labourers, which 
usually took place at a particular time in each year. In modern 
times, however, it would seem that the presumption is not often 
available, and the case of Jackson v. Hayes Candy & Co. Ltd. 
might therefore be regarded as an exceptional one. Nevertheless, 
it is well worth bringing under the notice of readers. 

On the day before the decision in Jackson v. Hayes was given, 
i.e., on November 21, 1938, judgment was delivered by Branson 
J. in the case of Fisher v. W. B. Dick & Co. Ltd. [1938] 4 All 
E.R. 467: 

The plaintiff entered the employment of the defendants in 
1933. The managing director of the defendant company con- 
firmed his appointment on the selling staff as and from Dec. 1, 
1933, at a commencing salary of £400 per annum plus out-of- 
pocket and travelling expenses. Evidence was given on behalf 
of the plaintiff that in the oil blending and vending trade a 
salesman was entitled to three months’ notice, and on the part 
of the defendants it was stated that nobody under the grade of a 
director was entitled to more than three months’ notice. The 
plaintiff was employed in selling a special kind of oil, and, there- 
fore, unlike other salesmen employed by the defendant company, 
he was given no particular territory, but travelled all over the 
country for the purpose of selling this particular oil. It was 
contended that these facts made his position something more 
important than that of a salesman and entitled him to longer 
notice : 


Held: 


(i) the contract of service was not an engagement for a 
year, but for an indefinite period, subject to reasonable 
notice; 

(ii) the evidence given in this case did not support the 
contention that there was a custom regarding the notice 
to be given; 

(iii) the plaintiff was a salesman specialist, and was not 
entitled to more than three months’ notice. 

A third decision on the above subject was given by the English 
Courts in November, 1938—Vernon v. Findlay [1938] 4 All 
E.R. 311: 

On December 1, 1936, the defendants entered into a verbal 
contract with the plaintiff to employ him as sales manager as 
from January 1, 1937, for a company to be formed, at a salary 
of £350 per year and commission. The company was in fact 
never formed, but the plaintiff worked for the defendants for 
nearly three months, and, upon his employment then being 
terminated, brought an action claiming three months’ salary, 
together with one month’s salary in lieu of notice. He claimed 
that a sales manager was entitled by custom to one month’s 
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notice. The defendants contended that the agreement alleged 
by the plaintiff was one not to be performed within a year, and, 
in that there was no memorandum in writing signed by them, 
they pleaded the Statute of Frauds: 


Held: 
(i) the contract, being for an indefinite period jat a salary of 
£350 a year, was presumed to be a general hiring for a 
year, and could not, therefore, except by express stipula- 
tion or by custom, be terminated by either party before 

the end of the year; 

(ii) there was no custom in the case of a sales manager that 
such a contract could be terminated by a taonth’s notice 
before the end of the year; 

(iii) the contract, being a general hiring for a year, from Janu- 
ary 1, 1937, and having been entered into before the 
commencement of the year, i.e. on December 1, 1936, 
was one not to be performed within a year, and it being 
therefore within the Statute of Frauds, S. 4, no action 
could be brought thereon. 

The position appears to be that if the time mentioned in a 
contract of service is more than a year, say for two years, but 
there is power to determine, say by six months’ service, the 
agreement is within S. 4 of the Statute of Frauds and is 
unenforceable in the absence of a memorandum in writing signed 
by the party to be charged or his agent. If, on the other hand, 
there is no mention of time, and the time is uncertain, the agree- 
ment is not within the Statute. Where, however, the agreement 
is held to be a yearly hiring, then, as a general rule, it cannot 
be put an end to by either party before the end of the year, so 
that if the agreement is entered into before the commencement 
of the year, it is within the Statute. This rule is, however, 
subject to an exception in cases in which the agreement of hiring 
is subject to some stipulation, either express or implied by 
custom, enabling either party to determine the contract by notice. 
In Vernon v. Findlay the difficulty was that there was no express 
provision for notice, and the attempt to prove a custom failed. 

In considering the above decisions of the English Courts, it 
should be remembered that some Australian Awards provide for 
length of notice to be given; e.g., the “salesman specialist” might 
well be a commercial traveller within the meaning of the Com- 
mercial Traveller's Award. This Award might some day (it 
does not now) provide for the matter. Cf. Kilminster v. Sun 
Newspapers Ltd., High Court (1931) 5 A.L.J. 285, where the 
High Court held that the terms of an Award do not interfere with 
the rights of the parties with respect to longer notice under a 
contract of employment or otherwise. 
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Adjustment v. Control 
By G. Burke 


When I put up my ballon d’essai I never flattered myself for a 
moment that it would lure out such a redoubtable stickler for the 
use of good English as Mr. J. A. L. Gunn, and I am accordingly 
gratified with his comments. 

After delivering two salvos from his heavy armament, my 
opponent broke off the action, evidently in the belief that I had 
been annihilated, but, as a parting salute to his vanquished foe, 
my chivalrous adversary fired a final round from a light, sporting 
“Gunn.” 

He will be interested to learn, however, that I have sought 
(and found) consolation in Murray’s dictionary (who is this 
low fellow Webster?) and return refreshed to the fray. 

First let me say that my advocacy of the term “adjustment 
account” in preference to “control account” is based on the 
principle that a change from an existing settled procedure is 
unwarranted and unnecessary unless good and sufficient reasons 
can be advanced to support it, and, moreover, unless the resultant 
change will bring about some definite improvement. 

Now, to apply this to the particular matter under discussion, 
I refuse to concede the superiority of “control” over “adjustment” 
simply because the latter does not conform to a strict dictionary 
meaning. I regret having to differ from Mr. Gunn on this point, 
but my impression is that the term “adjustment account” is a 
purely technical expression, coined when and by whom I know 
not, but which was in use over 50 years ago at the time when 
Dicksee first referred to it. The term in its particular sense has 
received an accepted meaning among accountants. I am not 
opposed to a change should it be considered advisable, but I 
strongly object to the term offered as a substitute—“control 
account.” 

In the definitions of the word “control” quoted by Mr. Gunn 
there is an omission which I rather gleefully noticed had altogether 
escaped him. 

Words, like the art of accountancy, are progressive, and new 
shades of meaning are gradually being grafted on to the old 
stock. 

On turning up Murray, I found the definitions given in the 
original edition, volume 2, were substantially the same as set out 
by Mr. Gunn, but in the supplementary volume—Histor‘cal 
Principles—at page 231, there is given a later definition: 

4 (c) The apparatus by means of which a machine is controlled 
—as an aeroplane or a motor vehicle; also any of the 
mechanism of a control. 

Here we have the explanation why the term “control account” 

has been used by the makers of book-keeping machines. Note 
the association of ideas—machine, control. 
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In selecting this term in preference to the accepted existing 
one, I do not think that literary purism was being considered, but 
rather salesmanship. 

Look at the possibilities! Control account can subtly convey 
the suggestion to the uninitiated “prospect” that by some 
mysterious and unexplained means these words, typed on an 
account, will act in a similar manner to the controls on his motor 
car, and thereby keep his new ledger, which has just been 
purchased, under control (probably automatically collect those 
bad debts ; one never knows!). 

Personally, I think that the use of “adjustment account” is 
unwieldy for everyday use, my own predilection being for the 
terms “Total Debits,” “Total Credits,” etc. as being expressive, 
accurate and clearly indicating the nature of the accounts so 
styled. 





The Conveyancing, Trustee and Probate 


(Amendment) Act (N.S.W.) No. 30 of 1938 
By J. A. L. Gunn, F.L.C.A. 


This Act amends the New South Wales Conveyancing Act, the 
Trustee Act, the Wills Probate and Administration Act, the 
Public Trustee Act, the Real Property Act, and the Testator’s 
Family Maintenance and Guardianship of Infants Act. The Act 
was proclaimed to commence on January 1, 1939. Many of the 
provisions are most technical, but it is hoped that the following 
summary of some of the main provisions of the Amending Act 
will be of general use. 


Conveyancing Act 1919-1932 


(a) New Section 37D provides that no trust shall be held to be 
invalid by reason that some non-charitable and invalid pur- 
pose as well as some charitable purpose, is included in any 
of the purposes for which an application of any of the trust 
funds is directed. Any such trust is to be construed as if no 
application of the trust funds to any non-charitable and invalid 
purpose has been directed. This new section applies only to 
a trust declared on or after, or to the will of any testator 
dying on or after, the commencement of the Act. 

{b) Power was given in 1932 for a trust corporation, being a 
mortgagee, to appoint itself receiver of a mortgaged property. 
This provision is amended to give a trust corporation similar 
power when it is one of several mortgagees, i.e., with the 
concurrence of the co-mortgagees. 

Section 151D, which empowers the personal representatives 
of a deceased to appoint trustees of infant’s property where 
none are appointed by the will or on the intestacy of the 
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deceased, is amended to restrict the rights of the infant to 
such property. 


Trustee Act 1925 
(a) Section 14 is amended by eliminating a deposit in the Govern- 


ment Savings Bank of New South Wales as an authorised 
investment. In lieu thereof deposits in the Commonwealth 
Savings Bank of Australia; in the Rural Bank of New South 
Wales or in any prescribed bank or corporation are declared 
to be authorised investments. 


(b) Section 14 is also amended to authorise loans on mortgage 


on certain types of holdings under the Crown Lands Acts 
and the Closer Settlement Acts. 

The power of a trustee mortgagee to release part of the 
mortgaged property is extended to include the case where 
he receives the whole of the net proceeds of sale of that part 
even though the amount owing on the residue would not be 
an authorised investment. 


(d) Section 22 is amended to empower a trustee to take up new 


shares offered in respect of an existing holding subject to a 
special or reserve liability even though those new shares are 
also subject to such special or reserve liability. 

A trustee mortgagee is empowered to purchase the equity 
of redemption in lieu of foreclosing on a mortgaged property 
provided that the purchase money does not exceed 5 per 
cent. of the amount due under mortgage (Sec. 32A). 
Section 38 is amended to declare that a trustee always has 
had and shall have power to sell or mortgage land to pay 
rates and taxes or to discharge other statutory obligations 
in respect of that land and this power extends to property 
held on the same trusts as such land. 

New Sections 39A and 39B regulate the application of income 
by trustee mortgagees in possession; adopt the principle of 
Farmer v. Chard 5 S.R. (N.S.W.) 342, and validate bona 
fide past applications. 

A new Section 54A is added to protect bankers in respect 
of transactions on trust accounts by authorised delegates of 
the customer or by one of two customers. 

A trustee is authorised by new Sec. 61A to distribute assets 
after transferring shares not fully paid up without reserving 
any portion of the estate to provide for calls made after 
registration of such transfer. 


Wills Probate and Administration Act 1898-1932 


The amount to which a surviving spouse is by Sec. 50 
entitled on the death of the other without issue surviving and 
wholly intestate is increased from £500 and half the balance 
of the estate to £1,000 and half the balance. 

An executor is authorised to appoint the Public Trustee or 
a trustee company to act in lieu of himself after notice to 
beneficiaries, etc. 
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It should be noted as a matter of interest that if a trustee 
company is so appointed not only are all its assets liable for 
the due administration of the estate but so are those of the 
manager, assistant manager and directors. 
Section 86 is amended to authorise an executor, who renounces 
his right to commission, to employ and pay a solicitor for 
non-professional work, to an amount not exceeding that which 
the executor would, in the opinion of the Registrar, have 
been allowed by way of commission if he had not so renounced. 


Public Trustee Act 1913-1936 


Section 18 provided that in the case of intestacy, on an appli- 
cation for letters of administration and as between the public 
trustee and the widower, widow or next of kin, the latter were 
to be preferred “unless for good cause shown to the contrary.” 
In re Whitelaw 36 S.R. (N.S.W.) 468 it was held that the 
wish of the majority in value of the next of kin was not “good 
cause shown to the contrary ;” the section is now amended to 
add that the widower, widow or next of kin shall be preferred 
(inter alia) “unless a majority in value of the next of kin 
have expressed a wish for the appointment of the public 
trustee.” 


Real Property Act 1900 


The power of the Registrar-General to enter notifications in 
the register book or a caveat, is extended to any case in which 
he thinks fit so to do for the protection of any person interested 
in the land. 


Testator’s Family Maintenance and Guardianship of Infants Act 
1916-1934 


In the case of an intestacy after the coming into force of the 
Act and where, in consequence of Sec. 50 (see ante) and 
Sec. 51 of the Wills Probate and Administration Act, a widow 
is left without adequate provision for her proper maintenance, 
the Court may make such provision for such maintenance out 
of the estate as it thinks fit. 

One effect of this provision is that in cases of total intes- 
tacy and where the net value of the estate exceeds £1,000, a 
widow may be granted more than half of the excess over 
£1,000. 





Arrangements with Creditors without 
Liquidation 
By A. B. SAMUELSON, LL.B. 


The heading to this article is reminiscent of the headings to 
Parts XI and XII of the Bankruptcy Act 1924-1932, which 
provide for compositions and arrangements between an individual 
debtor and his creditors without bankruptcy, and this is inten- 


tional, because, although it is apparently generally known that a 
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company, which is in liquidation, or which is in process of 
amalgamation or re-construction, can make a compromise or 
arrangement with its creditors or its shareholders, it does not 
appear to be known that in practically all the Australian States 
there is power for a company as a going concern to enter into 
such an agreement, an agreement which, if agreed to by a 
majority in number representing three-fourths in value of those 
concerned who attend a meeting and vote, and sanctioned by the 
Court, is binding on the whole of the creditors or shareholders 
of the class concerned, including dissentients, and on the company. 
The Victorian Companies Act of 1928, Section 129, the New 
South Wales Act of 1936, Section 133, the Queensland Act of 
1931, Section 161, the South Australian Act of 1934, Section 
171, the Tasmanian Act of 1920, Section 130 and the Federal 
Ordinance of 1934, Section 137, provide that “where a com- 
promise or arrangement is proposed between a company and 
its creditors, or any class of them, or between the company 
and its members, or any class of them, the Court may .. . . order 
a meeting of the creditors or class of creditors, or of the members 

. or class of members as the case may be, to be sum- 
moned....” 

Application is made to the Court shortly setting out the history 
of the company and its present position, propounding a scheme 
and asking the Court to make an order giving directions for the 
convening of a meeting of the creditors or class of creditors with 
whom it is intended to compromise or make an arrangement and 
for the appointment of a chairman of such meeting. If at the 
meeting convened in accordance with the Order, the scheme is 
approved by a majority in number representing three-fourths 
in value of the class of creditors who are present and vote either 
in person or by proxy (absentees or persons present who do not 
vote may be disregarded both in the calculations of numbers and 
of value—re Bessemer Steel and Ordnance Co. 1875 1 Ch. D., 
251), application may be made to the Court to sanction the 
scheme, and if so sanctioned, it becomes binding on the whole of 
that class of creditors and on the company. 

The function of the Court is to satisfy itself that the statutory 
requirements have been observed, that the creditors were fairly 
represented at the meeting, that the majority acted bona fide in the 
interests of that class which it purports to represent, that the 
scheme is one of which a reasonable business man would approve, 
and that there had been no unfairness with regard to other classes 
of creditors or the shareholders. It should be noted, however, 
that the jurisdiction given by the section will be exercised without 
regard to the wishes of shareholders or of a class of creditors 
which had no real interest in the assets of the company: Re 
Oceanic Steam Navigation Co. Ltd. [1938] 3 All E.R. at p. 742. 

Where the proposed arrangement or compromise affects dif- 
ferent classes of creditors or of shareholders, the Court will 
direct the holding of separate meetings of such classes. Sub- 
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stantial community of interest is the test to be applied in deciding 
what is a “class” of creditors or contributories—“the word ‘class’ 
is vague and to find out what is meant by it we must look at the 
scope of the Section which is the Section enabling the Court 
to order a meeting of a class of creditors to be called. It seems 
plain that we must give such a meaning to the term ‘class’ as will 
prevent the Section being so worked as to result in confiscation 
or injustice, and that it must be confined to those persons whose 
rights are not so dissimilar as to make it impossible for them to 
consult together with a view to their common interest” ; Sovereign 
Life Assurance Co. v. Dodd [1892], 2 Q.B., per Bowen L.J. at 
. 583. 
P This Section is in similar terms to Section 153 of the English 
Act of 1929, which in turn is based on Section 120 of the 1908 
Act, and has often been invoked by a liquidator and by a company 
prior to its liquidation with a view to re-construction or amal- 
gamation (the comparable powers contained in Sections 159 and 
161 of the N.S.W. Act of 1899 were limited to the cases of 
companies about to be, or in the course of being, wound up). 
Under this Section schemes have been approved by which deben- 
ture holders exchanged their securities for shares, by which they 
released or postponed the whole or part of their security or 
payment, by which shareholders of one class were compelled 
to give up shares to shareholders of another class. Subject to 
compliance with the sections relating to reduction of capital, the 
Section has been called in to aid in connection with schemes 
involving reduction of capital, but new powers beyond those 
contained in its Memorandum of Association are not thereby 
conferred upon a company, re Oceanic Steam Navigation Co. 
Lid. (supra). In re Guardian Assurance Co. [1917], 1 Ch. 431, 
Younger J. said at page 441: “The Section accordingly has no 
application to an arrangement which is ultra vires the company, 
nor to an arrangement of a kind which can only be effected in 
a prescribed way, e.g., a reduction of capital or a reconstruction 
under Section 192.” In re Oceanic Steam Navigation Co. Ltd. 
(s«pra) an insolvent company, not in liquidation, asked for the 
sanction of the Court to a scheme whereby the whole of its 
undertaking was to be transferred to a company whose shares 
were to be allotted to the creditors of the former. It was held 
that, upon the true construction of its Memorandum of Associa- 
tion, the company had no power as a going concern to sell and 
dispose of its whole undertaking and that therefore the scheme 
was ultra vires the company and could not be sanctioned. 
_ It should be noted, however, that a power to compromise debts 
is inherent in a company as in an individual, whether that power 
is taken in the Memorandum of Association or not; re Norwich 
Provident Insurance Society 8 Ch. D. 334. 

If the proper majority of creditors in number and value 
resolve, for instance, that a committee of creditors be appointed 
to act with the directors of a company and that no action be 
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taken by any creditor in respect of the debt due to him for three 
months from the date of the meeting, and the company agrees 
to a certain amount of control of its trading activities by the 
committee of creditors, it is apprehended that the powers granted 
by the Section could be usefully invoked to prevent troublesome 
proceedings by dissentient, and may be, small creditors. The 
New South Wales Court has recently sanctioned a scheme 
whereby a company entered into a compromise with its tradg 
creditors to pay them a dividend of 6/3 in the £1 by instalment 
of 3/3 within seven days of the Order and 3/- within ninety dayg 
thereafter. 

The following Sections of the English, New South Wales 
Queensland and South Australian Acts and of the Fede 
Companies Ordinance contain provisions auxiliary to the Sectiog 
under discussion where a compromise or arrangement has beeg 
proposed for the purpose of, or in connection with, a scheme for 
the re-construction of a company or amalgamation of companigy 
and provides that the Court may in its order make provision for 
the transfer to the transferree company of the whole or part 
of the undertaking and property or liabilities of the transferre 
company. This provision is mentioned incidentally as _ really 
outside the scope of this article, but to enable mention to be 
made of a very interesting case recently decided in Engla 
Nokes v. Doncaster Amalgamated Colleries Ltd. 1938, 4 Al 
E.R. 6 under which it was held that an order made under this 
Section transfers a contract of service. It is hoped to deal im 
more detail with such contracts in another article. 
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